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Rules and Regulations

Federal Register

Vol. 60, No. 178
Thursday, September 14, 1995

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95-NM-03—-AD; Amendment
39-9355; AD 95-18-08]

Airworthiness Directives; Airbus Model
A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Airbus Model A300—
600 series airplanes, that requires
repetitive inspections to detect cracks in
the bottom skin of the wing in the area
of the cut out for the pylon rear
attachment fitting, and repair, if
necessary. This amendment is prompted
by a report indicating that, during full-
scale fatigue testing, a crack was found
in the bottom skin of the wing at the cut
out for the aft pylon attachment fitting
due to fatigue-related stress. The actions
specified by this AD are intended to
prevent such fatigue-related cracking,
which could result in reduced structural
integrity of the wing.

DATES: Effective October 16, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 16,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Charles Huber, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2589; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Airbus Model
A300-600 series airplanes was
published in the Federal Register on
May 2, 1995 (60 FR 21470). That action
proposed to require repetitive detailed
visual inspections to detect cracks in the
bottom skin of the wing in the area of
the cut out for the pylon rear attachment
fitting, and repair, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received.

Both commenters support the
proposed rule.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 35 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 6
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $12,600, or $360 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-18-08 Airbus Industrie: Amendment
39-9355. Docket 95—-NM—-03-AD.

Applicability: All Model A300-600 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
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addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the wing, accomplish the following:

(a) Prior to the accumulation of 24,000 total
flight cycles since date of manufacture of the
airplane, or within 750 flight cycles after the
effective date of the AD, whichever occurs
later, perform a detailed visual inspection to
detect cracks in the bottom skin of the wing
in the area of the cut out for the pylon rear
attachment fitting, in accordance with Airbus
Service Bulletin A300-57-6028, Revision 3,
dated September 13, 1994. Repeat the
inspection thereafter at intervals not to
exceed 9,000 flight cycles. If any crack is
detected, prior to further flight, repair the
wing bottom skin in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) The inspection shall be done in
accordance with Airbus Service Bulletin
A300-57-6028, Revision 3, dated September
13, 1994, which contains the specified
effective pages:

Revi-

sion

level Date shown on

Page No. shown page

on

page
16 e, 3 | Sept. 13, 1994.
79 e, 2 | Feb. 22, 1994.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
October 16, 1995.

Issued in Renton, Washington, on August
29, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-21946 Filed 9-13-95; 8:45 am]

BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-NM-232—-AD; Amendment
39-9356; AD 95-18-09]

Airworthiness Directives; Fokker
Model F28 Mark 0100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F28
Mark 0100 series airplanes, that requires
modification of the rear spar-to-fuselage
attachment. This amendment is
prompted by a report indicating that,
during full-scale fatigue tests on a
Model F28 Mark 0100 test article,
cracking was found in the coupling
plate and web plate of the rear spar end
fitting at the attachment to the main
frame at fuselage station 17011 due to
fatigue-related stress. The actions
specified by this AD are intended to
prevent fatigue-related cracking in the
rear spar-to-fuselage attachment which,
if not detected and corrected in a timely
manner, could result in reduced
structural integrity of the wing.

DATES: Effective October 16, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 16,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2141; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Fokker
Model F28 Mark 0100 series airplanes
was published in the Federal Register
onJune 9, 1995 (60 FR 30476). That
action proposed to require modification
of the rear spar-to-fuselage attachment.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received.

Both commenters support the
proposed rule.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 21 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 176
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$9,000 per airplane. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$410,760, or $19,560 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
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Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13—[Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-18-09 Fokker: Amendment 39-9356.
Docket 94-NM—-232—-AD.

Applicability: Model F28 Mark 0100 series
airplanes; having serial numbers 11244
through 11319 inclusive, 11321, and 11323
through 11332 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue-related cracking in the
rear spar-to-fuselage attachment, which could
result in reduced structural integrity of the
wing, accomplish the following:

(a) Prior to the accumulation of 24,000 total
flight cycles or within 6 months after the
effective date of this AD, whichever occurs
later, modify the rear spar-to-fuselage
attachment, in accordance with Fokker
Service Bulletin SBF100-53-039, dated
February 10, 1993.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The modification shall be done in
accordance with Fokker Service Bulletin
SBF100-53-039, dated February 10, 1993.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia 22314.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
October 16, 1995.

Issued in Renton, Washington, on August
29, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-21954 Filed 9-13-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 91-CE-21-AD; Amendment 39—
9358; AD 95-18-11]

Airworthiness Directives; de Havilland
DHC-6 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
Airworthiness Directive (AD) 73-05-03,
which currently requires repetitively
inspecting the rear spar cap for cracks
on certain de Havilland DHC-6 series
airplanes, and replacing any cracked
rear spar cap. The Federal Aviation
Administration’s policy on aging
commuter-class aircraft is to eliminate
or, in certain instances, reduce the
number of certain repetitive short-
interval inspections when improved
parts or modifications are available.
This action requires modifying the wing
rear spar support (Modification No. 6/
1301) as terminating action for the

currently required repetitive
inspections. The actions specified by
this AD are intended to prevent cracking
of the top flange of the wing spar
attachment caps, which, if not detected
and corrected, could result in loss of
control of the airplane.

DATES: Effective October 26, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 26,
1995.

ADDRESSES: Service information that
applies to this AD may be obtained from
de Havilland, Inc., 123 Garratt
Boulevard, Downsview, Ontario,
Canada, M3K 1Y5. This information
may also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket 91—
CE-21-AD, room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106; or
at the Office of the Federal Register, 800
North Capitol Street NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, FAA, New
York Aircraft Certification Office, 10
Fifth Street, 3rd Floor, Valley Stream,
New York 11581; telephone (516) 256—
7523; facsimile (516) 568-2716.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain de Havilland DHC—6 series
airplanes without Modification No. 6/
1301 incorporated was published in the
Federal Register on October 31, 1994
(59 FR 54415). The action proposed to
supersede AD 73-05-03 with a new AD
that would (1) initially retain the
requirement of repetitively inspecting
the wing rear spar cap for cracks and
replacing any cracked part; and (2)
eventually require installing wing rear
spar attachment caps that are
manufactured from a material having
improved stress corrosion resistant
properties (Modification 6/1301) as
terminating action for the repetitive
inspections. Accomplishment of the
proposed actions would be in
accordance with de Havilland Service
Bulletin No. 6/295, Revision D, dated
December 20, 1991.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

After careful review of all available
information related to the subject
presented above including the
referenced service information, the FAA
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has determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

The FAA estimates that 82 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
22 workhours per airplane to
accomplish the required modification,
and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $6,350 per airplane.
Based on these figures, the total cost
impact of this AD on U.S. operators is
estimated to be $628,940. This figure is
based upon the assumption that no
affected airplane owner/operator has
incorporated Modification 6/1301.

The intent of the FAA’s aging
commuter airplane program is to ensure
safe operation of commuter-class
airplanes that are in commercial service
without adversely impacting private
operators. Of the approximately 82
airplanes in the U.S. registry that will be
affected by this AD, the FAA has
determined that approximately 45
percent are operated in scheduled
passenger service. A significant number
of the remaining 55 percent are operated
in other forms of air transportation such
as air cargo and air taxi.

The following paragraphs present cost
scenarios for airplanes where no cracks
were found and where certain category
cracks were found during the
inspections, and where the remaining
airplane life is 15 years with an average
annual utilization rate of 1,600 hours
time-in-service (TIS). A copy of the full
Cost Analysis and Regulatory Flexibility
Determination for the required action
may be examined at the FAA, Central
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
91-CE-21-AD, Room 1558, 601 E. 12th
Street, Kansas City, Missouri.

¢ No Cracks Scenario: Under the
provisions of AD 73-05-03, an owner/
operator of an affected de Havilland
DHC-6 series airplane in scheduled
service who operates an average of 1,600
hours TIS annually will inspect every
26 weeks. This amounts to a remaining
airplane life (estimated 15 years) cost of
$14,058; this figure is based on the
assumption that no cracks are found
during the inspections. This AD will
incur the inspection at one 1,200-hour
TIS interval and then, at 2,400 hours
TIS after the effective date of the AD,
the operator has to replace the top
flange of the wing spar attachment caps
(eliminating the need for further

repetitive inspections). This results in a
present value cost of $8,331, which is a
present value cost savings over that
required in AD 73-05-03 of $5,727 or
$4,154 annualized over the 1.5 years it
will take to accumulate 2,400 hours TIS.
An owner of a general aviation airplane
who operates 800 hours TIS annually
without finding any cracks during the
1,200-hour TIS inspection will incur a
present value cost savings over that
required in AD 73-05-03 of $6,430.
This amounts to a per year savings of
$2,450 over the 1.5 years it takes to
accumulate 2,400 hours TIS.

» Category | cracks found scenario:
These are spanwise cracks that are
inboard of the third rivet, or spanwise
cracks that exceed 50 inches, or any
chordwise cracks. Under the provisions
of AD 73-05-03, an owner/operator
who finds cracks during an inspection
under this scenario has to immediately
repair the cracked part and repetitively
inspect every 26 weeks. This AD will
require immediate replacement as
terminating action for the repetitive
inspections, which results in present
value compliance costs of $8,355. The
present value cost savings over that
required in AD 73-05-03 for this
scenario is $6,300 for airplanes in
scheduled service and $6,295 per
general aviation airplane.

« Category Il cracks found scenario:
These are spanwise cracks that are
outboard of the 10th rivet and within
the limits of paragraph (b) of the service
bulletin. Under the provisions of AD
73-05-03, an owner/operator who finds
cracks during an inspection under this
scenario has to repetitively inspect
every 13 weeks. This results in present
value compliance costs of $27,625. This
AD would require repetitive inspections
every 600 hours TIS until replacement
of the top flange of the wing rear spar
attachment caps at 2,400 hours TIS after
the effective date of the AD as
terminating action for the repetitive
inspections. This results in present
value compliance costs of $9,700.
Immediate replacement of the top flange
is more economical than repetitively
inspecting; present value costs are
$8,355. The present value cost savings
over that required in AD 73-05-03 for
this scenario is $19,272 per airplane in
scheduled service and $19,269 per
general aviation airplane.

» Category Il cracks found scenario:
These are spanwise cracks that are
outboard of the 10th rivet and within
the limits of paragraph (c) of the service
bulletin. Under the provisions of AD
73-05-03, an owner/operator who finds
cracks during an inspection in this
scenario has to repetitively inspect
every 2 weeks. This results in present

value compliance costs of $175,000.
This AD requires repetitive inspections
every 100 hours TIS until replacement
of the top flange of the wing rear spar
attachment caps at 2,400 hours TIS after
the effective date of the AD as
terminating action for the repetitive
inspections. This results in present
value compliance costs of $13,965.
Immediate replacement of the top flange
is more economical than repetitively
inspecting; present value costs are
$8,355. The present value cost savings
over that required in AD 73-05-03 for
this scenario is $166,075 per airplane in
scheduled service and $166,784 per
general aviation airplane.

e Category IV cracks found scenario:
These are spanwise cracks that are
outboard of the 10th rivet and exceed
the limits of paragraph (b) or (c) of the
service bulletin. Also included are
cracks in the splice plates of the vertical
and horizontal legs of the rear spar or
elongated rivet holes. Under the
provisions of AD 73-05-03, an owner/
operator who finds cracks during an
inspection under this scenario has to
immediately repair any crack and then
repetitively inspect every 26 weeks.
This results in present value costs of
$14,500. This AD requires immediate
crack repair, then an inspection after
accumulating 1,200 hours TIS, and
replacement of the top flange of the
wing rear spar attachment caps at 2,400
hours TIS after the effective date of the
AD as terminating action for the
repetitive inspections. This results in
present value compliance costs of
$8,929. Immediate replacement of the
top flange is more economical than
repetitively inspecting; present value
costs are $8,355. The present value cost
savings over that required in AD 73-05-
03 for this scenario is $6,040 per
airplane in scheduled service and
$6,430 per general aviation airplane.

e Category V cracks found scenario:
These are spanwise cracks that are
between the third and tenth rivet. Under
the provisions of AD 73-05-03, an
owner/operator who finds cracks during
an inspection under this scenario has to
immediately repair any crack,
repetitively inspect every 2 weeks,
replace the top flange of the wing rear
spar attachment caps, and repetitively
inspect thereafter every 26 weeks. This
results in present value compliance
costs of about $30,000. This AD requires
immediate crack repair, repetitive
inspections every 50 hours TIS, and
replacement of the top flange of the
wing rear spar attachment caps at 2,400
hours TIS after the effective date of the
AD as terminating action for the
repetitive inspections. This results in
present value compliance costs of
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$38,988. Immediate replacement of the
top flange is more economical than
repetitively inspecting; present value
costs are $8,355. The present value cost
savings over that required in AD 73-05-
03 for this scenario are $19,356 per
airplane in scheduled service and
$26,367 per general aviation airplane.

e Category VI cracks found scenario:
These are spanwise cracks that have a
total length exceeding 30 inches but not
exceeding 50 inches. Under the
provisions of AD 73-05-03, an owner/
operator who finds cracks during an
inspection under this scenario has to
immediately repair any crack, replace
the top flange of the wing rear spar
attachment caps at 26 weeks, and
repetitively inspect thereafter every 26
weeks. This results in present value
compliance costs of about $21,200. This
AD requires immediate crack repair,
repetitive inspections every 600 hours
TIS, and replacement of the top flange
of the wing rear spar attachment caps at
2,400 hours TIS after the effective date
of the AD as terminating action for the
repetitive inspections. This results in
present value compliance costs of
$10,289. Immediate replacement of the
top flange is more economical than
repetitively inspecting; present value
costs are $8,355. The present value cost
savings over that required in AD 73-05—
03 for this scenario is $12,707 per
airplane in scheduled service and
$13,028 per general aviation airplane.

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionally
burdened by government regulations.
The RFA requires government agencies
to determine whether rules could have
a “‘significant economic impact on a
substantial number of small entities,”
and, in cases where they could, conduct
a Regulatory Flexibility Analysis in
which alternatives to the rule are
considered. FAA Order 2100.14A,
Regulatory Flexibility Criteria and
Guidance, outlines FAA procedures and
criteria for complying with the RFA.
Small entities are defined as small
businesses and small not-for-profit
organizations that are independently
owned and operated or airports
operated by small governmental
jurisdictions. A ““‘substantial number’ is
defined as a number that is not less than
11 and that is more than one-third of the
small entities subject to a rule, or any
number of small entities judged to be
substantial by the rulemaking official. A
“significant economic impact” is
defined by an annualized net
compliance cost, adjusted for inflation,
which is greater than a threshold cost
level for defined entity types. FAA

Order 2100.14A sets the size threshold
for small entities operating aircraft for
hire at 9 aircraft owned and the
annualized cost thresholds, adjusted to
1994 dollars, at $69,000 for scheduled
operators and $5,000 for unscheduled
operators.

Of the 82 U.S.-registered airplanes
affected by this AD, three airplanes are
owned by the federal government. Of
the other 79, one business owns 24
airplanes, one business owns 7
airplanes, one business owns 6
airplanes, one business owns 3
airplanes, 6 businesses own 2 airplanes
each, and twenty-seven businesses own
1 airplane each.

As presented in the crack scenario
discussion, replacing the top flange of
the wing rear spar attachment caps
immediately or within 2,400 hours TIS
after the effective date of this AD is
more economical in all scenarios than
continuing to repetitively inspect the
part for the life of the airplane.
Therefore, this AD will not have a
“significant economic impact on a
substantial number of small entities.”

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the

Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
73-05-03, Amendment 39-1658, and
adding a new AD to read as follows:

95-18-11 De Havillland: Amendment 39—
9358; Docket No. 91-CE-21-AD.

Supersedes AD 73-05-03, Amendment 39—
1658.

Applicability: Models DHC-6-1, DHC—6—
100, DHC-6-200, and DHC-6-300 airplanes
(serial numbers 1 to 330), certificated in any
category, that have not incorporated
Modification 6/1301 in accordance with the
instructions in Part C of de Havilland Service
Bulletin (SB) 6/295, Revision D, dated
December 20, 1991.

Note 1: This AD applies to each airplane
identified in the preceding applicability
revision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent cracking of the top flange of the
wing rear spar attachment caps, which, if not
detected and corrected, could result in loss
of control of the airplane, accomplish the
following:

(a) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD, inspect both wing rear spar attachment
caps, part number (P/N) C6WM1032, for
cracks in accordance with paragraph A of the
Accomplishment Instructions section of de
Havilland SB No. 6/295, Revision D, dated
December 20, 1991. The exposure time of
Inspection Method A.1 (Radiographic) in this
service bulletin shall be 120 seconds instead
of 60 seconds for the inboard X-ray tube
location, and the X-ray beam angle shall be
decreased from 10 degrees to 5 degrees for all
X-ray tube locations.

(1) If cracking is not detected, reinspect
each cap every 1,200 hours TIS until a
Modification 6/1301 spar cap is installed as
required by paragraph (c) of this AD.

(2) If spanwise cracking is detected
outboard of the 10th rivet, accomplish the
following:
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(i) For cracks that have the following (the
criteria of paragraph (c) in the Compliance
section of de Havilland SB No. 6/295,
Revision D, dated December 20, 1991):

First to No cracks.
tenth
rivet.
11th to One cracked pitch (the distance
29th between adjacent rivet holes)
rivet. in ten pitches with four
uncracked pitches minimum
between cracks.
30th to Two cracked pitches in ten
69th pitches with four uncracked
rivet. pitches minimum  between
cracks.
70th to One cracked pitch.
74th
(end).

Repeat the inspection specified in paragraph
(a) of this AD at intervals not to exceed 100
hours TIS until a Modification 6/1301 spar
cap is installed as required by paragraph (c)
of this AD.

(i) For cracks found outboard of the 10th
rivet that run only between two adjacent
rivets provided not more than four such
cracks exist in an attachment cap and a
minimum of two rivet pitch lengths of
uncracked material separate cracks (the
criteria of paragraph (b) in the Compliance
section of de Havilland SB No. 6/295), repeat
the inspection specified in paragraph (a) of
this AD at intervals not to exceed 600 hours
TIS until a Modification 6/1301 spar cap is
installed as required by paragraph (c) of this
AD.

(iii) For cracks that meet or exceed the
criteria of paragraphs (b) or (c) in the
Compliance section of de Havilland SB No.
6/295, prior to further flight, reinforce the
spar cap in accordance with paragraph B of
the Accomplishment Instructions section of
de Havilland SB No. 6/295, Revision D, dated
December 20, 1991, and repeat the inspection
specified in paragraph (a) of this AD at
intervals not to exceed 1,200 hours TIS until
a Modification 6/1301 spar cap is installed as
required by paragraph (c) of this AD.

(3) If spanwise cracking is detected inboard
of the third rivet, or if a chordwise crack is
detected, or if the total length of cracks on
a cap exceeds 50 inches, prior to further
flight, replace the spar cap with a
Modification 6/1301 cap in accordance with
paragraph C of the Accomplishment
Instructions section of de Havilland SB No.
6/295, Revision D, dated December 20, 1991.

(4) If spanwise cracking is detected
between the third and tenth rivet, prior to
further flight, reinforce the spar cap in
accordance with paragraph B of the
Accomplishment Instructions section of de
Havilland SB No. 6/295, Revision D, dated
December 20, 1991, and repeat the inspection
specified in paragraph (a) of this AD inboard
of the reinforced attachment caps at intervals
not to exceed 50 hours TIS until a
Modification 6/1301 spar cap is installed as
required by paragraph (c) of this AD.

(5) If cracking exceeds a total length of 30
inches but does not exceed 50 inches, prior
to further flight, reinforce the spar cap in
accordance with paragraph B of the

Accomplishment Instructions section of de
Havilland SB No. 6/295, Revision D, dated
December 20, 1991, and repeat the inspection
specified in paragraph (a) of this AD at
intervals not to exceed 600 hours TIS until

a Modification 6/1301 spar cap is installed as
required by paragraph (c) of this AD.

(b) Within 100 hours after the effective date
of this AD and thereafter at intervals not to
exceed 1,200 hours TIS until a Modification
6/1301 spar cap is installed as required by
paragraph (c) of this AD, inspect the splice
plates of the vertical and horizontal legs of
the rear spar fitting at Wing Stations 87 to 91
for cracks or elongated rivet holes. Prior to
further flight, replace any part that is cracked
or has elongated rivet holes with a
serviceable part.

(c) Within 2,400 hours TIS after the
effective date of this AD, replace both wing
rear spar caps with a Modification 6/1301
spar cap in accordance with paragraph C of
the Accomplishment Instructions in de
Havilland SB No. 6/295, Revision D, dated
December 20, 1991, unless already
accomplished.

(d) Incorporating Modification 6/1301 on
both wing rear spar caps in accordance with
paragraph C of the Accomplishment
Instructions in de Havilland SB No. 6/295,
Revision D, dated December 20, 1991, is
considered terminating action for the
inspection requirements of this AD.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, New York Aircraft Certification
Office (ACO), FAA, 10 Fifth Street, 3rd Floor,
Valley Stream, New York 11581. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(9) The inspections and modification
required by this AD shall be done in
accordance with de Havilland Service
Bulletin No. 6/295, Revision D, dated
December 20, 1991. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from de Havilland, Inc., 123 Garratt
Boulevard, Downsview, Ontario M3K 1Y5
Canada. Copies may be inspected at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street,
NW., 7th Floor, suite 700, Washington, DC.

(h) This amendment (39-9358) supersedes
AD 73-05-03, Amendment 39-1658.

(i) This amendment (39-9358) becomes
effective on October 26, 1995.

Issued in Kansas City, Missouri, on August
28, 1995.

Henry A. Armstrong,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-21957 Filed 9-13-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-CE-36—-AD; Amendment 39—
9360; AD 95-18-13]

Airworthiness Directives; HOAC
AUSTRIA GmbH HK 36R “‘Super
Dimona’” Gliders

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain HOAC AUSTRIA
GmbH (HOAC) HK 36R *‘Super
Dimona” gliders. This action requires
inspecting the exhaust system for
corrosion, replacing the exhaust system
if corrosion is found, and installing a
carbon monoxide detector. Reports
received by the Federal Aviation
Administration (FAA) of severe exhaust
system corrosion on the affected gliders,
including one of excessive corrosion
(rusting through), prompted this action.
The actions specified by this AD are
intended to prevent carbon monoxide
leakage caused by a corroded exhaust
system, which, if not detected and
corrected, could lead to passenger
injuries.

DATES: Effective October 26, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 26,
1995.

ADDRESSES: Service information that
applies to this AD may be obtained from
HOAC AUSTRIA GmbH, N.A. Otto
Strasse 5, A—2700 Wiener Neustadt,
Austria. This information may also be
examined at the FAA, Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket 94-CE—36—AD,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Herman C. Belderok, Project Officer,
Gliders, Small Airplane Directorate,
Aircraft Certification Service, FAA,
1201 Walnut, suite 900, Kansas City,
Missouri 64106; telephone (816) 426—
6932; facsimile (816) 426-2169.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
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Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
HOAC HK 36R “‘Super Dimona” gliders
was published in the Federal Register
on March 30, 1995 (60 FR 16396). The
action proposed to require inspecting
the exhaust system for corrosion,
replacing the exhaust system if
corrosion is found, and installing a
carbon monoxide detector.
Accomplishment of the proposed action
would be in accordance with the
Measures section of HOAC Service
Bulletin No. 33, dated July 15, 1993.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

After careful review of all available
information related to the subject
presented above including the
referenced service information, the FAA
has determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

The FAA estimates that 4 gliders in
the U.S. registry will be affected by this
AD, that it will take approximately 1
workhour per glider to accomplish the
required inspection and install a carbon
monoxide detector, and that the average
labor rate is approximately $60 an hour.
Parts (a carbon monoxide detector) will
be provided by the manufacturer at no
cost to the owner/operator. Based on
these figures, the total cost impact of
this AD on U.S. operators is estimated
to be $240 ($60 per glider). This figure
is based on the assumption that no
affected owner/operator of the affected
gliders has incorporated the required
installation or accomplished the
required inspection.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

95-18-13 HOAC AUSTRIA GmbH:
Amendment 39-9360; Docket No. 94—
CE-36-AD.

Applicability: HK 36R “Super Dimona”
gliders (serial numbers 36.302 through

36.323), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
revision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 10
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent carbon monoxide leakage
caused by a corroded exhaust system, which,
if not detected and corrected, could lead to
passenger injuries, accomplish the following:

(a) Inspect the exhaust system for corrosion
in accordance with the Measures section of
HOAC Service Bulletin (SB) No. 33, dated
July 15, 1993. If corrosion is found, prior to
further flight, replace the exhaust system in

accordance with the Measures section of
HOAC SB No. 33, dated July 15, 1993.

(b) Install a carbon monoxide detector in
accordance with the Measures section of
HOAC SB No. 33, dated July 15, 1993.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the glider to a
location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
should be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) The inspection, replacement, and
installation required by this AD shall be done
in accordance with HOAC Service Bulletin
No. 33, dated July 15, 1993. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from HOAC
AUSTRIA GmbH, N.A. Otto Strasse 5, A—
2700 Wiener Neustadt, Austria. Copies may
be inspected at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., 7th
Floor, suite 700, Washington, DC.

(f) This amendment (39-9360) becomes
effective on October 26, 1995. Issued in
Kansas City, Missouri, on August 28, 1995.

Henry A. Armstrong,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-21958 Filed 9-13-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-CE-11-AD; Amendment 39—
9359; AD 95-18-12]

Airworthiness Directives; Mooney
Aircraft Corporation Model M20K
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Mooney Aircraft Corporation
(Mooney) Model M20K airplanes. This
action requires inspecting to see if the
airplane is equipped with a Gerdes fuel
selector valve, part number (P/N) A—
2580, and replacing any Gerdes fuel
selector valve with an Airight fuel
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selector valve. Malfunction of a Gerdes
fuel selector valve on an affected
airplane, where the valve did not allow
the operator to select the appropriate
fuel tank, prompted this action. The
actions specified by this AD are
intended to prevent fuel selector valve
malfunction, which, if not detected and
corrected, will prevent the airplane
operator from selecting the appropriate
fuel tank, resulting in an unscheduled
landing.

DATES: Effective October 20, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 20,
1995.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Mooney Aircraft Corporation, Louis
Schreiner Field, Kerrville, Texas 78028;
telephone (210) 896-6000. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket 95-CE-11-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Gary Sills, Mechanical Systems
Engineer, FAA, Airplane Certification
Office, 2601 Meacham Boulevard, Fort
Worth, Texas 76193-0150; telephone
(817) 222-5154; facsimile (817) 222—
5959.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
Mooney Model M20K airplanes was
published in the Federal Register on
April 11, 1995 (60 FR 18374). The
action proposed to require inspecting to
see if the airplane is equipped with a
Gerdes fuel selector valve, (P/N) A—
2580, and replacing any Gerdes fuel
selector valve with an Airight fuel
selector valve. Accomplishment of the
proposed replacement would be in
accordance with Mooney Service
Bulletin M20-256, dated January 24,
1995.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor

editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

The FAA estimates that 78 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
3 workhours per airplane to accomplish
the required action, and that the average
labor rate is approximately $60 an hour.
Parts cost approximately $535 per
airplane. Based on these figures, the
total cost impact of this AD on U.S.
operators is estimated to be $55,770.
This figure is based on the assumption
that no airplane owner/operator has
accomplished the required
modification. Mooney has informed the
FAA that parts have not been
distributed to any owner/operator of the
affected airplanes.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

95-18-12 Mooney Aircraft Corporation:
Amendment 39-9359; Docket No. 95—
CE-11-AD.

Applicability: Model M20K airplanes (all
serial numbers), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
revision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
Compliance: Required within the next 50
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent fuel selector valve malfunction,
which, if not detected and corrected, will
prevent the airplane operator from selecting
the appropriate fuel tank, resulting in an
unscheduled landing, accomplish the
following:

(a) Inspect to see if the airplane is
equipped with a Gerdes fuel selector valve,
part number (P/N) A-2580. This inspection
may be accomplished by examining the
cross-sectional shape of the selector valve.
The Gerdes selector valve has a rectangular
cross section with square corners.

Note 2: The following airplane serial
numbers (S/N) had a Gerdes fuel selector
valve, part number (P/N) A-2580, installed at
manufacture:

S/N 25-0001 through 25-0091, except for
the following:

S/N’s 25-0017, 25-0027, 25-0052, 250063,
25-0067, 25-0068, 25-0078, 25-0081,
25-0082, 25-0083, 25-0084, 25-0085,
25-0086, and 25-0089.

The excluded S/N 25-0001 through 25—
0091 Model M20K airplanes and any S/N
Model M20K airplanes outside that range
may have had a Gerdes fuel selector valve,
part number (P/N) A-2580, installed by field
modification.

(b) Replace any Gerdes fuel selector valve,
P/N A-2580, with an Airight fuel selector
valve in accordance with the
INSTRUCTIONS section in Mooney Service
Bulletin M20-256, dated January 24, 1995.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
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of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished provided that the fuel
selector valve is functioning properly.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Airplane
Certification Office (ACO), FAA, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Fort Worth ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth ACO.

(e) The replacement required by this AD
shall be done in accordance with Mooney
Service Bulletin M20-256, dated January 24,
1995. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from the Mooney Aircraft Corporation, Louis
Schreiner Field, Kerrville, Texas 78028.
Copies may be inspected at the FAA, Central
Region, Office of the Assistant Chief Counsel,
Room 1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., 7th
Floor, suite 700, Washington, DC.

() This amendment (39-9359) becomes
effective on October 20, 1995.

Issued in Kansas City, Missouri, on August
28, 1995.

Henry A. Armstrong,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-21959 Filed 9-13-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 91-CE-22—-AD; Amendment 39—
9357; AD 95-18-10]

Airworthiness Directives; de Havilland
DHC-6 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
Airworthiness Directive (AD) 81-10-11,
which currently requires repetitively
inspecting the elevator root ribs for
cracks on de Havilland DHC-6 series
airplanes, and replacing any cracked
part. The Federal Aviation
Administration’s policy on aging
commuter-class aircraft is to eliminate,
or, in certain instances, reduce the
number of certain repetitive short-
interval inspections when improved
parts or modifications are available.
This action requires modifying the
elevator root rib as terminating action
for the repetitive inspections currently

required by AD 81-10-11. The actions
specified by this AD are intended to
prevent failure of the elevator root rib,
which could result in loss of control of
the airplane.

DATES: Effective October 26, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 26,
1995.

ADDRESSES: Service information that
applies to this AD may be obtained from
de Havilland, Inc., 123 Garratt
Boulevard, Downsview, Ontario,
Canada, M3K1Y5. This information may
also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket 91—
CE—-22—-AD, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106; or
at the Office of the Federal Register, 800
North Capitol Street NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, FAA, New
York Aircraft Certification Office, 10
Fifth Street, 3rd Floor, Valley Stream,
New York 11581; telephone (516) 256—
7523; facsimile (516) 568-2716.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to de
Havilland DHC-6 series airplanes that
do not have Modification No. 6/1769
incorporated was published in the
Federal Register on October 3, 1994 (59
FR 54412). The action proposed to
supersede AD 81-10-11 with a new AD
that would (1) retain the current
requirement of inspecting the elevator
root rib for cracks, and replacing any
cracked part; and (2) require modifying
the elevator root rib (Modification 6/
1769) as terminating action for the
repetitive inspections. Accomplishment
of the proposed actions would be in
accordance with de Havilland Service
Bulletin No. 6/399, Revision E, dated
May 25, 1984.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

After careful review of all available
information related to the subject
presented above including the
referenced service information, the FAA
has determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD

and will not add any additional burden
upon the public than was already
proposed.

The FAA estimates that 169 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
54 workhours per airplane to
accomplish the required action, and that
the average labor rate is approximately
$60 an hour. Parts cost approximately
$4,200 per airplane. Based on these
figures, the total cost impact of this AD
on U.S. operators is estimated to be
$1,257,360. This figure is based on the
assumption that none of the affected
airplane owners/operators have
incorporated Modification 6/1769.

The intent of the FAA's aging
commuter airplane program is to ensure
safe operation of commuter-class
airplanes that are in commercial service
without adversely impacting private
operators. Of the approximately 169
airplanes in the U.S. registry that will be
affected by this AD, the FAA has
determined that approximately 50
percent are operated in scheduled
passenger service. A significant number
of the remaining 50 percent are operated
in other forms of air transportation such
as air cargo and air taxi.

The following paragraphs present cost
scenarios for airplanes where no cracks
were found and where cracks were
found, utilizing an average remaining
airplane life of 15 years and an average
annual utilization rate of 1,600 hours
time-in-service (TIS). De Havilland
Models DHC-6-100 and DHC-6-200
airplanes have probably already
accumulated 15,000 hours TIS;
therefore, those airplanes would have
100 hours TIS after the effective date of
the AD to incorporate Modification 6/
1769. Some Model DHC-6-300
airplanes have not yet accumulated
15,000 hours TIS. This analysis is based
upon the assumption that those
airplanes yet to accumulate 15,000
hours TIS have 10,000 hours TIS if
operated in scheduled service and 5,000
hours TIS if operated in general
aviation. A copy of the full Cost
Analysis and Regulatory Flexibility
Determination for this action may be
examined at the FAA, Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 91-CE-22—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri.

¢ No Cracks Scenario for Models
DHC-6-100 and DHC-6-200: These
airplanes will be inspected at 50 hours
TIS after the effective date and modified
within 100 hours TIS after the effective
date. The incremental present value cost
of this AD over that required by AD 81—
10-11 is $5,919 for an airplane utilized
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in scheduled service, and $6,642 for an
airplane utilized in general aviation.

¢ No Cracks Scenario for Model
DHC-6-300 Airplanes: These airplanes
will be inspected at 50 hours TIS after
the effective date and thereafter at 600-
hour TIS intervals until the elevator root
rib is replaced upon the accumulation of
15,000 hours TIS. The incremental
present value cost of this AD over that
required by AD 81-10-11 is $4,962 for
an airplane utilized in scheduled
service, and $3,099 for an airplane
utilized in general aviation.

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionally
burdened by government regulations.
The RFA requires government agencies
to determine whether rules will have a
“significant economic impact on a
substantial number of small entities,”
and, in cases where they could, conduct
a Regulatory Flexibility Analysis in
which alternatives to the rule are
considered. FAA Order 2100.14A,
Regulatory Flexibility Criteria and
Guidance, outlines FAA procedures and
criteria for complying with the RFA.
Small entities are defined as small
businesses and small not-for-profit
organizations that are independently
owned and operated or airports
operated by small governmental
jurisdictions. A “substantial number” is
defined as a number that is not less than
11 and that is more than one-third of the
small entities subject to a rule, or any
number of small entities judged to be
substantial by the rulemaking official. A
“significant economic impact” is
defined by an annualized net
compliance cost, adjusted for inflation,
which is greater than a threshold cost
level for defined entity types. FAA
Order 2100.14A sets the size threshold
for small entities operating aircraft for
hire at 9 aircraft owned and the
annualized cost thresholds, adjusted to
1994 dollars, at $69,000 for scheduled
operators and $5,000 for unscheduled
operators.

Of the 169 U.S.-registered airplanes
affected by this AD, six airplanes are
owned by the federal government. Of
the other 163 airplanes, one business
owns 26 airplanes, two businesses own
9 airplanes each, one business owns 8
airplanes, one business owns 7
airplanes, one business owns 5
airplanes, four businesses own 3
airplanes each, sixteen businesses own
2 airplanes each, and fifty-five
businesses own 1 airplane each.

Because the FAA has no readily
available means of obtaining data on the
sizes of these entities, the economic
analysis for this AD utilizes the worst

case scenario using the lower
annualized cost threshold of $5,000 for
operators in unscheduled service
instead of $69,000 for operators in
scheduled service. With this in mind
and based on the above ownership
distribution, this AD could have a
significant impact on a substantial
number of small entities. Because of
this, the FAA conducted a regulatory
flexibility analysis. A copy of this
analysis may be obtained by contacting
the Rules Docket at the location
provided under the caption ADDRESSES.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, may have a significant
economic impact on a substantial
number of small entities. The FAA has
conducted an Initial Regulatory
Flexibility Determination and Analysis
and has considered alternatives to this
action that could minimize the impact
on small entities. A copy of this analysis
may be obtained by contacting the Rules
Docket at the location provided under
the caption ADDRESSES. After careful
consideration, the FAA has determined
that the required action is the best
course to achieve the safety objective of
returning the airplane to its original
certification level of safety.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
81-10-11, Amendment 39-4112, and
adding a new AD to read as follows:

95-18-10 De Havilland: Amendment 39—
9357; Docket No. 91-CE-22-AD.
Supersedes AD 81-10-11, Amendment
39-4112.

Applicability: Models DHC-6-1, DHC-6—
100, DHC-6-200, and DHC-6-300 airplanes
(all serial numbers), certificated in any
category, that do not have Modification No.
6/1769 incorporated.

Note 1: This AD applies to each airplane
identified in the preceding applicability
revision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of the AD, unless already
accomplished.

To prevent failure of the elevator root rib,
which could result in loss of control of the
airplane, accomplish the following:

(a) Within the next 50 hours time-in-
service (TIS) after the effective date of this
AD, unless already accomplished
(compliance with AD 81-10-11), inspect the
elevator root rib, part number (P/N)
C6TE1022, for cracks in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of de Havilland Service Bulletin (SB)
No. 6/399, Revision E, dated May 25, 1984.

(1) If any crack is found, prior to further
flight, accomplish one of the following:

(i) Replace the cracked part with an
airworthy part and reinspect thereafter at
intervals not to exceed 600 hours TIS until
the modification required in paragraph (b) of
this AD is incorporated; or

(ii) Incorporate Modification 6/1769 in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of de Havilland SB
No. 6/399, Revision E, dated May 25, 1984.

Note 2: Modification 6/1769 consists of
pulling back the elevator skins, removing the
torque tube assembly, replacing the root rib
assembly and doubler, replacing the second
outboard nose rib, installing a new
intercostal, and reinstalling the torque tube
assembly and new skin.

(2) If no cracks are found, reinspect
thereafter at intervals not to exceed 600 hours
TIS until the modification required in
paragraph (b) of this AD is incorporated.

(b) Upon the accumulation of 15,000 hours
TIS or within the next 100 hours TIS after the
effective date of this AD, whichever occurs



Federal Register / Vol. 60, No. 178 / Thursday, September 14, 1995 / Rules and Regulations 47687

later, unless already accomplished,
incorporate Modification 6/1769 in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of de Havilland SB
No. 6/399, Revision E, dated May 25, 1984.

(c) Incorporating Modification 6/1769 as
specified in paragraphs (a)(1)(ii) and (b) of
this AD is considered terminating action for
the inspection requirements of this AD.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, New York Aircraft Certification
Office (ACO), FAA, 10 Fifth Street, 3rd Floor,
Valley Stream, New York 11581. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
New York ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(f) The inspections and modification
required by this AD shall be done in
accordance with de Havilland Service
Bulletin No. 6/399, Revision E, dated May 25,
1984. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from de Havilland, Inc., 123 Garratt
Boulevard, Downsview, Ontario M3K 1Y5
Canada. Copies may be inspected at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street
NW., 7th Floor, suite 700, Washington, DC.

(9) This amendment (39-9357) supersedes
AD 81-10-11, Amendment 39-4112.

(h) This amendment (39-9357) becomes
effective on October 26, 1995.

Issued in Kansas City, Missouri, on August
28, 1995.

Henry A. Armstrong,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-21960 Filed 9-13-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95—CE-58-AD; Amendment 39—
9369; AD 95-19-07]

Airworthiness Directives; Fairchild
Aircraft SA226 and SA227 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that

applies to Fairchild Aircraft SA226 and
SA227 series airplanes equipped with
certain main landing gear (MLG) and
nose landing gear (NLG). This action
requires repetitively inspecting, using
ultrasonic methods, the left-hand and
right-hand MLG yokes and the NLG
yokes for stress corrosion cracking, and,
if any cracked yokes are found that
exceed certain limits, either replacing
the cracked yoke, the yoke/cylinder
combination, or the affected MLG or
NLG assembly. Several reports of
landing gear failures on the affected
airplanes that have the affected MLG or
NLG yokes installed prompted this
action. The actions specified by this AD
are intended to prevent MLG or NLG
failure caused by stress corrosion cracks
in the yokes, which, if not detected and
corrected, could result in loss of control
of the airplane during landing
operations.

DATES: Effective September 28, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
28, 1995.

Comments for inclusion in the Rules
Docket must be received on or before
November 4, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 95-CE-58—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Service information that applies to
this AD may be obtained from Fairchild
Aircraft, P.O. Box 790490, San Antonio,
Texas 78279-0490; telephone (210)
824-9421. This information may also be
examined at the FAA, Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket 95—-CE-58-AD,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106; or at the Office of
the Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Werner Koch, Aerospace Engineer,
FAA, Airplane Certification Office, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone (817) 222-5133;
facsimile (817) 222-5960.
SUPPLEMENTARY INFORMATION: The FAA
has received several reports of main
landing gear (MLG) and nose landing
gear (NLG) failure on Fairchild Aircraft
SA226 and SA227 series airplanes. The
airplanes in these incidents are
equipped with part number (P/N)
OAS5453 MLG and P/N OAS5451 NLG.

Metallurgical analysis of the yokes of
the right-hand and left-hand MLG and
NLG gear on several of these airplanes

revealed that the failure was initiated by
stress corrosion cracking of the yokes,
which started as corrosion fatigue. This
condition, if not detected and corrected,
could result in loss of control of the
airplane during landing operations.

Fairchild Aircraft has issued Service
Bulletin (SB) 226—32-065, SB 227-32—
039, and SB CC7-32-007, all Issued:
August 16, 1995, which specify
procedures for ultrasonically inspecting
the left-hand and right-hand MLG yoke,
P/N 5453005-1, 5453005-3, or
5453005-5, and the NLG yoke, P/N
5451005-1, on Fairchild Aircraft SA226
and SA227 series airplanes.

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent MLG or NLG
failure caused by stress corrosion cracks
of the yokes, which, if not detected and
corrected, could result in loss of control
of the airplane during landing
operations.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Fairchild Aircraft
SA226 and SA227 series airplanes of the
same type design, this AD requires
repetitively inspecting, using ultrasonic
methods, the left-hand and right-hand
MLG yokes and the NLG yokes for stress
corrosion cracking, and, if any cracked
yokes are found that exceed certain
limits, either replacing the cracked
yoke, the yoke/cylinder combination, or
the affected MLG or NLG assembly.
Accomplishment of the ultrasonic
inspections shall be in accordance with
either Fairchild Aircraft SB 226-32-065,
SB 227-32-039, and SB CC7-32-007,
all Issued: August 16, 1995, as
applicable. The replacement, if
necessary, shall be accomplished in
accordance with the applicable
maintenance manual.

Since a situation exists (possible loss
of control of the airplane during landing
operations) that requires the immediate
adoption of this regulation, it is found
that notice and opportunity for public
prior comment hereon are
impracticable, and that good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting immediate flight safety and,
thus, was not preceded by notice and
opportunity to comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
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Rules Docket number and be submitted
in triplicate to the address specified
above. All communications received on
or before the closing date for comments
will be considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 95-CE-58—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a significant regulatory action
under Executive Order 12866. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

95-19-07 Fairchild Aircraft: Amendment
39-9369; Docket No. 95—-CE-58-AD.

Applicability: Models SA226—T, SA226—
AT, SA226-TC, SA226-T(B), SA227-AC,
SA227-AT, SA227-BC, SA227-TT, SA227—-
CC, and SA227-DC airplanes (all serial
numbers), certificated in any category, that
are equipped with one or more of the
following:

1. Main landing gear part number (P/N)
OAS5453—*(dash numbers 1 through 19)
with either a P/N 5453005-1, 5453005-3, or
5453005-5 yoke installed; or

2. Nose landing gear P/N OAS5451—*(dash
numbers 1 through 17) with a P/N 5451005—
1 yoke installed.

Note 1: This AD applies to each airplane
identified in the preceding applicability
revision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required initially as follows
and thereafter as indicated in the body of this
AD:

1. Within the next 75 hours time-in-service
(TIS) after the effective date of this AD,
unless already accomplished; and

2. Upon the installation of one of the
affected main landing gear or nose landing
gear assemblies or yokes.

To prevent main landing gear or nose
landing gear failure caused by stress
corrosion cracks of the yoke, which, if not
detected and corrected, could result in loss
of control of the airplane during landing
operations, accomplish the following:

Note 2: The paragraph structure of this AD

is as follows:

Level 1: (a), (b), (c), etc.

Level 2: (1), (2), (3), etc.

Level 3: (i), (ii), (iii), etc.

Level 2 and Level 3 structures are
designations of the Level 1 paragraph they
immediately follow.

(a) Inspect, using ultrasonic methods, the
left-hand and right-hand main landing gear
and the nose landing gear yoke for stress
corrosion cracking in accordance with one of
the following, as applicable:

(1) The ACCOMPLISHMENT
INSTRUCTIONS section of Fairchild Service
Bulletin (SB) 226—-32-065, Issued: August 16,
1995.

(2) The ACCOMPLISHMENT
INSTRUCTIONS section of Fairchild SB 227—
32-039, Issued: August 16, 1995.

(3) The ACCOMPLISHMENT
INSTRUCTIONS section of Fairchild SB
CC7-32-007, Issued: August 16, 1995.

(b) Reinspect or replace the right-hand or
left-hand main landing gear or nose landing
gear yoke as follows based on the results of
any required inspection:

(1) If no cracks are found or a crack is
found that is less than .25 inch, accomplish
the following:

(i) Prior to further flight after the
inspection required by paragraph (a) of this
AD, clean the main landing gears and nose
landing gear yoke and piston in accordance
with Figure 2 of the service bulletins
referenced in paragraphs (a)(1), (a)(2), and
(a)(3) of this AD;

(i) Prior to further flight after the
inspection required by paragraph (a) of this
AD, apply a small bead of Products Research
and Chemical Corporation PR-1422 or PR—
1435 sealant to the main landing gears and
nose landing gear yoke as shown in Figure
2 of the service bulletins referenced in
paragraphs (a)(1), (a)(2), and (a)(3) of this AD,
and as described in the SA226/227 Series
Service Repair Manual, Chapter 51-30-03,
Standard Practices—Sealing; and

(iii) Reinspect at intervals not to exceed
2,000 hours TIS provided no cracks are found
that are .25 inch or more in length.

(2) If a crack is found with a length of .25
inch or more but not more than .50 inch,
reinspect at intervals not to exceed 1,000
hours TIS provided the crack is no longer
than .50 inch.

(3) If a crack is found with a length more
than .50 inch but not more than .75 inch,
reinspect at intervals not to exceed 500 hours
TIS provided the crack is no longer than .75
inch.

(4) If a crack is found with a length more
than .75 inch but not more than 1 inch,
reinspect at intervals not to exceed 200 hours
TIS provided the crack is no longer than 1
inch.

(5) If a crack is found with a length more
than 1 inch but not more than 1.5 inches,
accomplish the following:

(i) Within 100 hours TIS after the
inspection required by paragraph (a) of this
AD, replace the cracked part with a new part
in accordance with the applicable
maintenance manual. This may be
accomplished by replacing the cracked yoke,
the total gear assembly, or the yoke/cylinder
combination;
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(i) Prior to further flight after replacing the
cracked part, clean the main landing gears
and nose landing gear yoke and piston in
accordance with figure 2 of the service
bulletins referenced in paragraphs (a)(1),
(a)(2), and (a)(3) of this AD;

(iii) Prior to further flight after replacing
the cracked part, apply a small bead of
Products Research and Chemical Corporation
PR-1422 or PR-1435 sealant to the main
landing gears and nose landing gear yoke as
shown in Figure 2 of the service bulletins
referenced in paragraphs (a)(1), (a)(2), and
(a)(3) of this AD, and as described in the
SA226/227 Series Service Repair Manual,
Chapter 51-30-03, Standard Practices—
Sealing; and

(iv) Repeat the inspections specified in
paragraphs (a) and (b) of this AD and replace
the part as required.

(6) If a crack is found with a length more
than 1.5 inches, accomplish the following:

(i) Prior to further flight after the
inspection required by paragraph (a) of this
AD, replace the cracked part with a new part
in accordance with the applicable
maintenance manual. This may be
accomplished by replacing the cracked yoke,
the total gear assembly, or the yoke/cylinder
combination;

(i) Prior to further flight after replacing the
cracked part, clean the main landing gears
and nose landing gear yoke and piston in
accordance with figure 2 of the service
bulletins referenced in paragraphs (a)(1),
(@)(2), and (a)(3) of this AD;

(iii) Prior to further flight after replacing
the cracked part, apply a small bead of
Products Research and Chemical Corporation
PR-1422 or PR-1435 sealant to the main
landing gears and nose landing gear yoke as
shown in Figure 2 of the service bulletins
referenced in paragraphs (a)(1), (a)(2), and
(a)(3) of this AD, and as described in the
SA226/227 Series Service Repair Manual,
Chapter 51-30-03, Standard Practices—
Sealing; and

(iv) Repeat the inspections specified in
paragraphs (a) and (b) of this AD and replace
the part as required.

(7) If multiple cracks are found, add the
total length of the cracks and use the criteria
presented in paragraphs (b)(1) through (b)(6)
of this AD, including all subparagraph
designations, to establish repetitive
inspection intervals or replacement times.

(c) The MLG and NLG yokes affected by
this AD are manufactured by Ozone
Industries, Inc. Replacing these yokes with
approved parts manufactured by Fairchild
Aircraft eliminates the repetitive inspection
requirements of this AD.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Airplane
Certification Office (ACO), FAA, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150. The request shall be forwarded
through an appropriate FAA Maintenance

Inspector, who may add comments and then
send it to the Manager, Fort Worth ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth ACO.

(f) The inspections required by this AD
shall be done in accordance with Fairchild
Aircraft Service Bulletin 226-32-065, Issued:
August 16, 1995, Fairchild Aircraft Service
Bulletin 227-32-039, Issued: August 16,
1995, or Fairchild Aircraft Service Bulletin
CC7-32-007, Issued: August 16, 1995, as
applicable. This incorporation by reference
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fairchild Aircraft, P.O. Box 790490, San
Antonio, Texas 78279-0490. Copies may be
inspected at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri, or
at the Office of the Federal Register, 800
North Capitol Street NW., 7th Floor, suite
700, Washington, DC.

(9) This amendment (39-9369) becomes
effective on September 28, 1995.

Issued in Kansas City, Missouri, on
September 6, 1995.

Gerald W. Pierce,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-22646 Filed 9-13-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-149-AD; Amendment
39-9372; AD 95-19-10]

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Boeing Model 767
series airplanes. This action requires
operators to perform visual inspections
of the outer cylinder aft trunnion on the
main landing gear to determine if the
fillet seal is cracked or missing. This
action also requires operators to inspect
for evidence of corrosion in this
location. Finally, this action prescribes
the procedures that operators must
follow if corrosion is found. This
amendment is prompted by several
reports of fractures of the outer cylinder
aft trunnion due to stress corrosion
cracking. The actions specified in this
AD are intended to ensure that
corrosion is not present in this location,
thereby preventing future failures due to
stress corrosion cracking.

DATES: Effective September 29, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
29, 1995.

Comments for inclusion in the Rules
Docket must be received on or before
November 13, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
149-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James G. Rehrl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-2783;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received reports of fractures of the
outer cylinder of the aft trunnion of the
main landing gear (MLG) on three
Boeing Model 767 series airplanes. One
of the three airplanes was six years old
and had accumulated 28,887 total flight
hours; another was six years old and
had accumulated 25,841 total flight
hours; and the third was eight years old
and had accumulated 27,177 total flight
hours. All of these airplanes were
equipped with the original MLG, none
of which had been overhauled at the
time of the failure. Investigation
revealed that in each case, moisture had
entered the area between the outer
cylinder of the MLG and a mating
bushing. The effects of such moisture
subsequently caused stress corrosion
cracking. This condition, if not detected
and corrected in a timely manner, could
cause more fractures of the outer
cylinder of the aft trunnion, which
could result in the loss of the MLG.

The FAA has reviewed and approved
Boeing Service Letter 767-SL-32-067,
dated August 4, 1995, which describes
the following procedures:

1. Performing repetitive visual
inspections to determine if the fillet seal
of the outer cylinder aft trunnion is
cracked or missing;

2. Removing the fillet seal, solvent-
cleaning the adjacent area, applying
corrosion inhibiting compound (CIC),
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and visually inspecting to detect
corrosion, if any fillet seal is found
cracked or missing; and

3. Re-applying CIC and greasing, if no
corrosion is detected, or repairing the aft
trunnion, if any corrosion is detected.
Accomplishment of this repair
eliminates the need for the repetitive
inspections.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Boeing Model 767
series airplanes of the same type design,
this AD is being issued to prevent stress
corrosion cracking, which could result
in fractures of the outer cylinder aft
trunnion and the subsequent loss of the
MLG. This AD requires visual
inspections to determine if the fillet seal
of the outer cylinder aft trunnion is
cracked or missing, and the correction
of any discrepancy or follow-on actions,
if necessary. Repairing the aft trunnion
constitutes terminating action for the
repetitive inspection requirements. The
actions are required to be accomplished
in accordance with the service letter
described previously.

Operators should note that this AD
requires repetitive application of CIC
and grease every 500 flight hours, rather
than at the 2A check interval (1,000
flight hours), as recommended in the
service letter. In developing an
appropriate compliance time for this
action, the FAA considered not only the
degree of urgency associated with
addressing the subject unsafe condition,
but the susceptibility of the subject area
to a high velocity of water spray (such
as, landing on wet runways, high
pressure washing, etc.), which could
lead to the accumulation of water and
subsequent stress corrosion cracking of
the outer cylinder of the aft trunnion.

The FAA considers this AD to be
interim action. The manufacturer has
advised that it is developing a
modification that will prevent future
occurrences of this unsafe condition.
Once this modification is developed,
approved, and available, the FAA may
consider additional rulemaking.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA

approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this rule to clarify this
long-standing requirement.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 95-NM-149-AD.” The
postcard will be date-stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does

not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-19-10 Boeing: Amendment 39-9372.
Docket 95—-NM-149-AD.

Applicability: All Model 767 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
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addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent stress corrosion cracking,
which could result in fractures of the outer
cylinder aft trunnion and the subsequent loss
of the main landing gear (MLG), accomplish
the following:

(a) Within 5-%2 years since the last
overhaul of the MLG or since the date of
manufacture of the MLG (for MLG'’s that have
not been overhauled), or within 60 days after
the effective date of this AD, whichever
occurs later: Perform a visual inspection to
determine if the fillet seal of the outer
cylinder aft trunnion is cracked or missing,
in accordance with Boeing Service Letter
767-SL-32-067, dated August 4, 1995. For
the purposes of this AD, fillet seals are not
considered to be “cracked” if cracks are
found in the fillet seal paint only (where the
fillet seal itself is not cracked).

(b) If no cracked fillet seal is found during
the inspection required by paragraph (a) of
this AD, repeat the inspection thereafter at
intervals not to exceed 18 months.

(c) If any fillet seal is found to be cracked
or missing during the inspection required by
paragraph (a) of this AD, prior to further
flight, remove the fillet seal (if present), clean
the adjacent area with a solvent, apply
corrosion inhibiting compound (CIC), and
perform a visual inspection to detect
corrosion, in accordance with Boeing Service
Letter 767-SL—-32-067, dated August 4, 1995.

(1) If no corrosion is detected, prior to the
accumulation of 500 flight hours, reapply CIC
and grease in accordance with the service
letter. Thereafter, repeat the application of
CIC and grease at intervals not to exceed 500
flight hours.

(2) If any corrosion is detected, prior to
further flight, repair the aft trunnion in
accordance with the service letter.
Accomplishment of this repair constitutes
terminating action for the repetitive
inspection requirements of this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with Boeing Service Letter 767-SL-32-067,
dated August 4, 1995. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be

obtained from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle, Washington
98124-2207. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street NW., suite 700, Washington,
DC.

(9) This amendment becomes effective on
September 29, 1995.

Issued in Renton, Washington, on
September 7, 1995.

D. L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-22715 Filed 9-13-95; 8:45 am]
BILLING CODE 4910-13-U

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 230 and 240
[Release Nos. 33-7211; 34-36199]
Confidential Treatment Rules

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Commission is modifying
a procedural requirement concerning
the number of unredacted copies of
material filed with the Secretary of the
Commission by issuers applying for a
grant of confidential treatment. This
modification reduces the number of
unredacted copies from three or more
copies to one copy.

EFFECTIVE DATE: October 16, 1995.

FOR FURTHER INFORMATION CONTACT: John
Bernas at (202) 942-2915 or L. Jacob
Fien-Helfman at (202) 244-2997,
Division of Corporation Finance, U.S.
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549.

SUPPLEMENTARY INFORMATION: The
Commission today announces the
adoption of amendments to Rule 4061
under the Securities Act of 1933 (‘““the
Securities Act’’) 2 and Rule 24b-23
under the Securities Exchange Act of
1934 (“‘the Exchange Act”’)4. Each rule
is being revised for the limited purpose
of reducing to one copy the unredacted
material required to accompany a
request for confidential treatment
pursuant to either rule. In the case of
Rule 406, the filing person is currently
required to submit with the request for
confidential treatment *‘as many copies
of the confidential portion, each clearly

117 CFR 230.406.

215 U.S.C. 77a et. seq.
317 CFR 240.24b-2.
415 U.S.C. 78a et. seq.

marked ‘Confidential Treatment,” as
there are copies of the material filed
with the Commission.” In the case of
Rule 24b-2, the filing person is
currently required to submit with the
request for confidential treatment “‘as
many copies of the confidential portion,
each clearly marked ‘Confidential
Treatment,’ as there are copies of the
material filed with the Commission and
with any exchange where such material
is required to be filed.” 5 Today’s change
in Rule 406 and Rule 24b—2 reduces the
number of unredacted copies that are
required to be submitted to the
Secretary of the Commission with the
request for confidential treatment to one
copy in all circumstances. &

It is anticipated that these revisions
will reduce the volume of paper
processed and discarded by the Staff
without reducing the Division’s ability
to process filings. This reduction should
also increase security for confidential
materials since the staff would handle
only one unredacted copy. These
revisions do not change the number of
redacted copies of the materials
required to be filed with the
Commission’s file desk.

These amendments relate solely to
‘‘agency organization, procedure or
practice.” Consequently, their
promulgation is not subject to the notice
and comment requirements of the
Administrative Procedures Act;”
similarly, this rule making is not subject
to the requirements of the Regulatory
Flexibility Act.8

Statutory Basis

The amendments are being adopted
pursuant to Section 19 of the Securities
Act and Section 23 of the Exchange Act.

List of Subjects in 17 CFR Parts 230 and
240

Registration requirements; Reporting
and recordkeeping requirements;
Confidential treatment; Securities.

Text of the Amendment

In accordance with the foregoing,
Title 17, Chapter Il of the Code of
Federal Regulations is amended as
follows:

5Non-EDGAR filers currently are required to file
three or more copies of filed material (See 17 CFR
229.406 and 17 CFR 240.12b-11) while EDGAR
filers are required to file one copy of such materials
(See 17 CFR 232.309(b)).

6|n those instances when an application is
denied, a prior grant revoked, or the information
otherwise made public, the staff practice is to
request that the applicant amend the initial filing
to disclose the previously redacted information by
contemporaneously filing the required number of
copies without redactions.

75 U.S.C. 553(b).

85 U.S.C. 603, 604.
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PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. The authority citation for Part 230
continues to read, in part, as follows:

Authority: 15 U.S.C. 77b, 77f, 779, 77h, 77j,
77s, 77sss, 78c, 781, 78m, 78n, 780, 78w,
78l1(d), 79t, 80a—8, 80a—29, 80a—30, and 80a—
37, unless otherwise noted.

* * * * *

2. By amending § 230.406 by revising
paragraphs (b)(1) and (b)(3), to read as
follows:

§230.406 Confidential treatment of
information filed with the Commission.
* * * * *

(b) * X *

(1) One copy of the confidential
portion, marked ‘“‘Confidential
Treatment,” of the material filed with
the Commission. The copy shall contain
an appropriate identification of the item
or other requirement involved and,
notwithstanding that the confidential
portion does not constitute the whole of
the answer or required disclosure, the
entire answer or required disclosure,
except that in the case where the
confidential portion is part of a financial
statement or schedule, only the
particular financial statement or
schedule need be included. The copy of
the confidential portion shall be in the
same form as the remainder of the

material filed;
* * * * *

(3) The copy of the confidential
portion and the application filed in
accordance with this paragraph (b) shall
be enclosed in a separate envelope
marked “‘Confidential Treatment” and
addressed to The Secretary, Securities
and Exchange Commission,
Washington, DC 20549.

* * * * *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

3. The authority citation for part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77¢c, 77d, 779, 77j,
77s, 7T7eee, 77999, 77nnn, 77sss, 77ttt, 78c,
78d, 78i, 78j, 781, 78m, 78n, 780, 78p, 789,
78s, 78w, 78x, 78ll(d), 79q, 79t, 80a-20, 80a—
23, 80a—29, 80a—37, 80b—3, 80b—4 and 80b—
11, unless otherwise noted.

* * * * *

4. By amending § 240.24b-2 by
revising paragraph (b)(1), designating
the flush text following paragraph (b)(2)
as paragraph (b)(3), and revising newly
designated paragraph (b)(3) to read as
follows:

§240.24b—2 Nondisclosure of information
filed with the Commission and with any
exchange.

* * * * *

(b) * x *
(1) One copy of the confidential
portion, marked ‘‘Confidential
Treatment,” of the material filed with
the Commission. The copy shall contain
an appropriate identification of the item
or other requirement involved and,
notwithstanding that the confidential
portion does not constitute the whole of
the answer, the entire answer thereto;
except that in the case where the
confidential portion is part of a financial
statement or schedule, only the
particular financial statement or
schedule need be included. The copy of
the confidential portion shall be in the
same form as the remainder of the
material filed;
* * * * *

(3) The copy of the confidential
portion and the application filed in
accordance with this paragraph (b) shall
be enclosed in a separate envelope
marked ‘‘Confidential Treatment” and
addressed to The Secretary, Securities
and Exchange Commission,
Washington, DC 20549.

* * * * *
Dated: September 7, 1995.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95-22802 Filed 9-13-95; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

[SPATS No. IN-123-FOR; State Amendment
No. 95-2]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Indiana permanent
regulatory program (hereinafter referred
to as the “Indiana program’’) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
Indiana proposes to revise revegetation
standards for success for nonprime
farmland for surface and underground
coal mining and reclamation operations
under Indiana Code (IC) 13-4.1. The

amendment is intended to improve
operational efficiency.

EFFECTIVE DATE: September 14, 1995.
FOR FURTHER INFORMATION CONTACT:
Mr. Roger W. Calhoun, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, Indiana
46204, Telephone (317) 226—6166.
SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program.

1. Submission of the Amendment.

I11. Director’s Findings.

IV. Summary and Disposition of Comments.
V. Director’s Decision.

V1. Procedural Determinations.

I. Background on the Indiana Program

On July 29, 1982, the Secretary of the
Interior conditionally approved the
Indiana program. Background
information on the Indiana program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the July 26, 1982, Federal Register (47
FR 32107). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 914.10, 914.15, and 914.16.

1. Submission of the Amendment

By letter dated May 3, 1995
(Administrative Record No. IND-1460),
Indiana submitted a proposed
amendment to its program pursuant to
SMCRA. Indiana submitted the
proposed amendment at its own
initiative. This amendment revises 310
IAC 12-5-64.1 and 310 IAC 12-5-128.1
pertaining to success standards for
revegetation on nonprime farmland for
surface and underground coal mining
operations under IC 13-4.1.

OSM announced receipt of the
proposed amendment in the May 30,
1995, Federal Register (60 FR 28069),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
June 29, 1995.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

310 IAC 12-5-64.1 (Surface) and 12-5-
128.1 (Underground) Revegetation
Standards for Success for Nonprime
Farmland

Since the revisions being proposed for
surface mining at § 12-5-64.1(c) are
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identical to those being proposed for
underground mining at § 12-5-128.1(c),
they will be combined for ease of
discussion. These subsections provide
the standards for success which are to
be applied under the approved
postmining land uses.

1. Organizational and Reference
Changes. Indiana proposes paragraph
notation changes to reflect the
organizational changes made throughout
subsections (c). Additionally, Indiana
proposes revisions throughout
subsections (c) to correct the reference
to the **Soil Conservation Service” to
the “Natural Resources Conservation
Service.”

The Director finds the organizational
changes and the correction of the
reference do not render the Indiana
regulations at 310 IAC 12-5-64.1/128.1
less effective than the Federal
regulations at 30 CFR 816/817.116.

2. Subsections (¢)(3)(B); Pastureland
Production Success Standards.
Subsection (c)(3)(B) concern the
production success standards for
revegetated pastureland areas. Indiana is
proposing to relocate the provision in
existing subsections (c)(4), which
requires that if the current Natural
Resources Conservation Service
predicted yield by soil map units is
used to determine production of living
plants, then the standard for success
shall be a weighted average of the
predicted yields for each unmined soil
type which existed on the permit areas
at the time the permit was issued, to
subsections (c)(3)(B).

The Director finds this organizational
change does not render the Indiana
regulations less effective than the
Federal regulations and is approving
this modification.

3. Subsections (¢)(3)(C); Pastureland
Production Success Standards
Methodology. Indiana is proposing to
delete the existing provision in
subsections (c)(3)(C) for determining
production of living plants on
pastureland and is proposing to add the
following provision.

(C) A target yield determined by the
following formula: Target Yield = NRCS
Target Yield x (CCA/10 Year CA) where:
NRCS Target Yield = the average yield per
acre, as predicted by the Natural Resources
Conservation Service, for the crop and the
soil map units being evaluated. The most
current yield information at the time of
permit issuance shall be used, and shall be
contained in the appropriate sections of the
permit application. CCA = the county average
for the crop for the year being evaluated as
reported by the United States Department of
Agriculture crop reporting service, the
Indiana Agricultural Statistics Service. 10
Year CA = the ten (10) Year Indiana
Agricultural Statistics Service county

average, consisting of the year being
evaluated and the nine (9) preceding years.

The Federal regulations at 30 CFR
816/817.116(a)(2) require that standards
for success shall include criteria
representative of unmined lands in the
area being reclaimed to evaluate the
appropriate vegetation parameters of
ground cover, production, or stocking.
As discussed in the May 29, 1992,
Federal Register (57 FR 22655),
Indiana’s average county yield data
contains data of yields form previously
mined lands. In letters dated February
26, 1992 (Administrative Record No.
IND-1036 and IND-1037), OSM asked
Indiana to clarify the use of this data. In
letters dated March 20, 1992
(Administrative Record No. IND-1051
and IND-1052), Indiana stated that the
amount of previously mined acreage
being farmed is so limited that the
inclusion of these yields essentially has
no impact upon the overall yields
calculated for the county average.
Indiana also stated that it used the
average county yield data as a weather
correction factor applied to predicted
soil mapping unit yields.

In the May 29, 1992, Federal Register
(57 FR 22655, finding No. 1.c.), the
Director found that the use of the
Indiana average county yield data as the
sole standard for determining success of
revegetation would be less effective than
the Federal regulations at 30 CFR 816/
817.116.(a)(2). However, the Director
found that the use of Indiana’s average
county yield data as a correction factor
would not be inconsistent with the
Federal regulations.

The currently proposed methodology
is an acceptable way to calculate
production standards for non-prime
farmland pastureland. This method
adjusts the weighted production
standard based on soil type by using a
factor derived by the county average and
an average of the historical county
average. The weighted production
standard is already approved in the
Indiana program and the adjustment of
this standard by county average data is
reasonable. Thus the Director finds that
the proposed method for calculating
success standards on nonprime
farmland pasture at 310 IAC 12-5-64.1/
128.1(c)(3)(C) is no less effective than
the Federal requirements for success
standards at 30 CFR 816/817.116(a)(2).

4. Subsection (¢)(3)(D)/(c)(5)(D); Other
Success Standards. Indiana is proposing
to revise the language in the provisions
moved from subsections (c)(3)(C) and
(c)(5)(C) to new subsections (c)(3)(D)
and (c)(5)(D), respectively. These
provisions allow other success
standards approved by the director of

the Indiana Department of Natural
Resources (IDNR) to be used in
determining success of production of
living plants on revegetated nonprime
farmland pasture land and cropland
areas. The provisions in (c)(3)(C) and
(c)(5)(C) were previously approved by
OSM on May 29, 1992 (57 FR 22655).
The proposals would change the words
““‘Other success standards’ to “‘Other
methods.” The “methods” referred to
are methods to determine success
standards. Therefore, the modifications
to the relocated provisions at (c)(3)(D)
and (c)(5)(D) are not substantial changes
from what was previously approved at
(©)3)(C) and (c)(5)(C)..

The Federal regulations at 30 CFR
816/817.116(a)(1) require that standards
for success and statistically valid
sampling techniques for measuring
success shall be selected by the
regulatory authority and included in an
approved regulatory program. In letters
dated March 20, 1992 (Administrative
Record Nos. IND-1051 and IND-1052),
Indiana stated that the IDNR will
request approval by OSM for other
standards prior to their use in the
Indiana program if they vary
significantly from the approved
standards.

Based on the above discussion, the
Director is approving the provisions at
310 IAC 12-5-64.1/128.1(c)(3)(D) and
12-5-64.1/128.1(c)(5)(D).

5. Redesignations. Existing
subsections (c)(5) are redesignated
subsections (c)(4) without any changes
to the provisions. These subsections
concern stocking levels and success
standards for vegetation on areas to be
developed as shelter belts or for fish and
wildlife habitat, recreation or forestry
land use.

Existing subsections (c)(6) are
redesignated subsections (c)(5) with
changes. The changes to redesignated
(c)(5) are discussed in finding No. 4 and
finding No. 6. These subsections
concern the success standards for
production on revegetated cropland
areas.

Existing subsections (c)(7) are
redesignated subsections (c)(6). Indiana
is proposing to relocate the provision in
existing subsections (c)(7), which
requires that if the current Natural
Resources Conservation Service
predicted yield by soil map units is
used to determine production of living
plants then the standard for success
shall be a weighted average of the
predicted yields for each unmined soil
type which existed on the permit areas
at the time the permit was issued, to
redesignated subsections (c)(5)(B).
Indiana is also proposing to redesignate
from existing subsections (c)(7) to
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subsections (c)(5)(E) the provision
which requires that once the method for
establishing the standards has been
selected, it may not be modified without
the approval of the director of IDNR.

Existing subsections (c)(8) are
redesignated subsections (c)(7) without
change. These subsections concern
revegetation success where barren areas
exist within an area under evaluation.

The Director finds the proposed
redesignations do not render the Indiana
regulations less effective than the
Federal regulations.

6. Subsections (c)(5); Cropland
Production Success Standards
Methodology. Indiana is proposing to
delete the provision in existing
subsections (c)(6)(C) for determining
production of living plants on cropland
and is proposing to add the following
provision to redesignated subsections
©)®G)(©).

(C) A target yield determined by the
following formula: Target Yield = CCA x
(NRCSP/NRCSC) where: CCA = the county
average for the crop for the year being
evaluated as reported by the United States
Department of Agriculture crop reporting
service, the Indiana Agricultural Statistics
Service. NRCSP = the weighted average of the
current Natural Resources Conservation
Service predicted yield for each croppable,
unmined soil which existed on the permit at
the time the permit was issued. NRCSC = the
weighted average of the current Natural
Resources Conservation Service predicted
yield for each croppable, unmined soil which
is shown to exist in the county on the most
current county soil survey. A croppable soil
is any soil which the Natural Resources
Conservation Service has defined as being in
capability class I, II, III, or IV.

The Federal regulations at 30 CFR
816/817.116(a)(2) require that standards
for success shall include criteria
representative of unmined lands in the
area being reclaimed to evaluate the
appropriate vegetation parameters of
ground cover, production, or stocking.
The above discussion in finding No. 3,
pertaining to Indiana’s average county
yield data containing data of yields from
previously mined lands is also relevant
to this proposed revision. As discussed
in finding No. 3, the Director had
previously found that the use of
Indiana’s average county yield data as a
correction factor was not inconsistent
with the Federal regulations.

Indiana’s currently proposed
methodology would modify the county
average by a factor that uses the NRCS
predicted standard for permitted
unmined soils and a NRCS predicted
standard that excludes mined land.
Therefore, the Director is approving the
provisions proposed at 310 IAC 12-5—
64.1/128.1(c)(5)(C).

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No public comments were
received, and because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Indiana
program. No comments were received
from these agencies.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). The
Director has determined that this
amendment contains no provisions in
these categories and that EPA’s
concurrence is not required.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA. On June 15, 1995
(Administrative Record No. IND-1489),
EPA responded that it concurred on the
proposed amendment without
comment.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP.
No comments were received.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Indiana on
May 3, 1995.

The Director approves, as discussed
in: finding No. 3, the provisions at 310
IAC 12-5-64.1/128.1(c)(3)(C),
concerning a methodology for
determining the success of production
of living plants on nonprime pasture
land areas; finding No. 4, the provisions
at 310 IAC 12-5-64.1/128.1(c)(3)(D) and
12-5-64.1/128.1(c)(5)(D), concerning
the director of IDNR’s approval of other
success standards to be used in
determining success of production of
living plants on revegetated nonprime

farmland pasture land and cropland
areas; finding No. 6, 310 IAC 12-5-64.1/
128.1(c)(5)(C), concerning a
methodology for determining the
success of production of living plants on
nonprime cropland areas.

The Federal regulations at 30 CFR
Part 914, codifying decisions concerning
the Indiana program, are being amended
to implement this decision. This final
rule is being made effective immediately
to expedite the State program
amendment process and to encourage
States to bring their programs into
conformity with the Federal standards
without undue delay. Consistency of
State and Federal standards is required
by SMCRA.

Effect of Director’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
alteration of an approved State program
be submitted to OSM for review as a
program amendment. The Federal
regulations at 30 CFR 732.17(g) prohibit
any unilateral changes to approved State
programs. In the oversight of the Indiana
program, the Director will recognize
only the statutes, regulations and other
materials approved by OSM, together
with any consistent implementing
policies, directives and other materials,
and will require the enforcement by
Indiana of only such provisions.

V1. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
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its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

List of Subjects in 30 CFR Part 914

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 7, 1995.

Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 914—INDIANA

1. The authority citation for Part 914
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 914.15 is amended by
adding paragraph (kkk) to read as
follows:

§914.15 Approval of regulatory program
amendments.
* * * * *

(kkk) The following rules, as
submitted to OSM on May 3, 1995, are
approved effective September 14, 1995:

310 IAC 12-5-64.1(c) and 310 IAC
12-5-128.1(c) concerning standards for
success for nonprime farmland for
surface and underground coal mining
reclamation operations.

[FR Doc. 95-22866 Filed 9-13-95; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 944

Utah Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Utah permanent
regulatory program (hereinafter referred
to as the “Utah program’) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). Utah
proposed revisions to its rules
pertaining to normal husbandry
practices and the Utah ““Vegetation
Information Guidelines.” The
amendment is intended to revise the
Utah program to improve operational
efficiency.

EFFECTIVE DATE: September 14, 1995.

FOR FURTHER INFORMATION CONTACT:
Richard J. Seibel, Telephone: (303) 672—
5501.

SUPPLEMENTARY INFORMATION:
I. Background on the Utah Program

OnJanuary 21, 1981, the Secretary of
the Interior conditionally approved the
Utah program. General background
information on the Utah program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Utah
program can be found in the January 21,
1981, Federal Register (46 FR 5899).
Subsequent actions concerning Utah’s
program and program amendments can
be found at 30 CFR 944.15, 944.16 and
944.30.

11. Submission of Proposed Amendment

By letter dated February 6, 1994, Utah
submitted a proposed amendment to its
program (administrative record No. UT—
1025) pursuant to SMCRA (30 U.S.C.
1201 et seq.). Utah submitted the
proposed amendment at its own
initiative. Utah proposed to revise its
Coal Mining Rules at Utah

Administrative Rule (Utah Admin. R.)
645-301-357.300 through 365 to specify
normal husbandry practices that could
be implemented without restarting the
bond liability period. Utah also
proposed to revise its ‘“Vegetation
Information Guidelines,” by adding a
bibliography of referenced publications
for the proposed normal husbandry
practices.

OSM announced receipt of the
proposed amendment in the March 15,
1995, Federal Register (60 FR 13935),
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment
on its adequacy (administrative record
No. UT-1034). Because no one
requested a public hearing or meeting,
none was held. The public comment
period ended on April 14, 1995.

Durings its review of the amendment,
OSM identified concerns relating to the
provisions of Utah Admin. R. 645-301—
357.340, Utah Admin. R. 645-301—
357.350, and Appendix C of Utah’s
“Vegetation Information Guidelines.”
OSM notified Utah of the concerns by
letter dated May 23, 1995
(administrative record No. UT-1054).
Utah responded in a letter dated June 5,
1995, by submitting a revised
amendment that addressed OSM’s
concerns (administrative record No.
UT-1059).

Based upon the revisions to the
proposed program amendment
submitted by Utah, OSM reopened the
public comment period in the July 6,
1995, Federal Register (60 FR 35158;
administrative record No. UT-1064).
The public comment period closed on
July 21, 1995.

I11. Director’s Findings

Utah submitted an amendment to its
program revising Utah Admin. R. 645—
301-357.300 through 645-301-357.356
to specify approved normal husbandry
practices that could be implemented
without restarting the period of
extended responsibility for successful
revegetation (bond liability period).
Utah also proposed to revise its
“Vegetation Information Guidelines,” by
adding Appendix C, a bibliography of
referenced publications that support the
proposed normal husbandry practices.
OSM has previously approved Utah’s
“Vegetation Information Guidelines”
(56 FR 41803, August 23, 1991).

The Federal regulations at 30 CFR
816.116(c)(1) and 817.116(c)(1) require
that the period of extended
responsibility for successful
revegetation shall begin after the last
year of augmented seeding, fertilizing,
irrigation, or other work, excluding
husbandry practices that are approved



47696 Federal Register / Vol. 60, No. 178 / Thursday, September 14, 1995 / Rules and Regulations

by the regulatory authority in
accordance with the Federal regulations
at 30 CFR 816.116(c)(4) and
817.116(c)(4). The Federal regulations at
30 CFR 816.116(c)(4) and 817.116(c)(4)
allow the regulatory authority to select
normal husbandry practices if such
practices are expected to continue as
part of the postmining land use or if
discontinuance of the practices after the
liability period expires will not reduce
the probability of permanent
revegetation success. Such practices
must be normal husbandry practices
within the region.

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds that the
proposed program amendment
submitted by Utah on February 6, 1995,
and as revised by it on June 5, 1995, is
no less effective than the Federal
regulations at 30 CFR 816.116(c)(1) and
(4) and 817.116(c)(1) and (4). Thus, the
Director approves the proposed
amendment. OSM’s approval of the
normal husbandry practices proposed at
Utah Admin. R. 645-301-357.310
through 645-301-357.356 (findings Nos.
2 through 7 below) is predicated upon
implementation of the general
requirements proposed at Utah Admin.
R. 645-301-357.301 through 645-301—
357.304 (finding No. 1 below) for all
normal husbandry practices.

1. Utah Admin. R. 645.301-357.300,
General Requirements for Approval of
Normal Husbandry Practices and
Appendix C of Utah’s *“Vegetation
Information Guidelines”

Utah proposed, at Utah Admin. R.
645-301-357.301 through 645-301—
357.304, general requirements for
mining and reclamation plan approval
of normal husbandry practices. Utah
identified in proposed Utah Admin. R.
645-301-357.310 through 645-301—
357.365 (discussed in findings Nos. 2
through 7 below) normal husbandry
practices that would not restart the bond
liability period. Utah proposed to
include as general requirements for all
such practices (1) that the permittee
demonstrate that husbandry practices
proposed for a reclaimed area are not
necessitated by inadequate grading
practices, adverse soil conditions, or
poor reclamation procedures, (2) that
the permittee consider the total area
within the bond increment when
calculating the extent of area that may
be treated by husbandry practices, and
(3) if necessary to seed or plant in
excess of the limits set forth in its
proposed rules, a separate extended
bond liability period for the reseeded or
replanted areas. Utah’s proposed
Admin. R. 645-301-357.301 also

includes the requirements that (1)
approved practices must be normal
practices for unmined lands within the
region which have similar land uses, (2)
discontinuance of the practices after the
end of the bond liability period must
not jeopardize permanent revegetation
success, and (3) if a permittee proposes
practices that are not identified in
Utah’s program, the additional practices
would need to be approved as part of
the Utah program in accordance with
the Federal regulations at 30 CFR
732.17.

In addition, Utah proposed to revise
its “‘Vegetation Information Guidelines,”
by adding Appendix C, a bibliography
of referenced publications that support
the normal husbandry practices
proposed in Utah Admin. R. 645-301—
357.

The Director finds that Utah’s
proposed Admin. R. 645-301-357.301
through 645-301-357.304 and
Appendix C of Utah’s *“Vegetation
Information Guidelines” are consistent
with and no less effective than the
Federal regulations concerning approval
of normal husbandry practices at 30
CFR 816.116(c) (1) and (4) and
817.116(c) (1) and (4). The Director
approves proposed Admin. R. 645-301—
357.301 through 645-301-357.304 and
Appendix C in Utah’s “Vegetation
Information Guidelines.”

2. Utah Admin. R. 645-301-357.310
Through 645-301-357.312,
Reestablishing Trees and Shrubs as a
Normal Husbandry Practice

Utah proposed, at Utah Admin. R.
645-301-357.310 through 645-301—
357.312, to allow as husbandry practices
that would not restart the bond liability
period: (1) Transplanting or reseeding
20 percent of the stocking rate for trees
and shrubs during the first 40 percent,
or through year 4, of the bond liability
period; and (2) scalping of small areas
in which to reseed shrubs, with the
number of reseeded shrubs that can be
counted towards success of revegetation
limited to one per scalped area.

Utah Admin. R. 645-301-356.232 and
the Federal regulations at 30 CFR
816.116(b)(3)(ii) and 817.116(b)(3)(ii)
require that trees and shrubs used in
determining the success of stocking
shall (1) be adequate for the plant
arrangement, (2) be healthy, and (3)
have been in place for not less than two
growing seasons. These regulations also
require that, at the time of bond release,
at least 80 percent of the trees and
shrubs used to determine success shall
have been in place for 60 percent of the
applicable minimum period of
responsibility (‘“‘the 80/60
requirement”’).

Because Utah’s proposed rules state
that only 20 percent of the stocking rate
for trees and shrubs could be
transplanted or reseeded through year 4
without restarting the liability period,
Utah has ensured that trees and shrubs
counted toward revegetation success
have been in place for at least 6 years.
This requirement exceeds the two
growing season requirement and
ensures that a determination of the 80/
60 requirement can be made in
accordance with Utah Admin. R. 645—
301-356.232.

Therefore, the Director finds that
Utah’s proposed Admin. R.645-301—
357.310 through 645-301-357.312 are
consistent with the Federal regulations
at 30 CFR 816.116(b)(3)(ii) and
817.116(b)(3)(ii) and are no less effective
than the Federal regulations concerning
approval of normal husbandry practices
at 30 CFR 816.116(c) (1) and (4) and
817.116(c) (1) and (4). The Director
approves proposed Utah Admin. R.645—
301-357.310 through 645-301-357.312.

3. Utah Admin. R. 645-301-357.320
through 645-301-357.324, Chemical,
Mechanical, and Biological Weed
Control and its Associated Revegetation
as a Normal Husbandry Practice

Utah proposed, at Utah Admin. R.
645-301-357.320 through 645-301—
357.324, to allow as husbandry practices
that would not restart the bond liability
period: (1) Chemical weed control
following the Weed Control Handbook,
published by the Utah State University
Cooperative Extension Service; (2)
mechanical weed control such as hand
roguing, grubbing, and mowing; and (3)
biological weed control such as
selective grazing, Utah proposed to
require that biological control of weeds
through disease, insects, or other agents
must be approved on a case-by-case
basis by Utah and other appropriate
agencies which have the authority to
regulate the introduction or use of
biological control agents. In addition, (1)
proposed Utah Admin. R. 645-301—
357.320 allows weed control for noxious
weeds through the entire liability period
and through the first 2 years of the
liability period for other weeds and (2)
proposed Utah Admin. R. 645-301—
357.324 allows up to a total of 15
percent of a reclaimed area during the
first 2 years of the liability period to be
reseeded or replanted of areas if
necessary due to weed control. After the
first 2 years of the liability period, no
more than 3 percent of the reclaimed
area may be reseeded in any single year
and no reseeding or replanting due to
weed control is allowed after the first 6
years of the liability period, or after
Phase Il bond release, whichever comes
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first, without restarting the bond
liability period.

Because proposed Utah Admin. R.
645-301-357.320 allows control of only
noxious weeds after the first 2 years of
the bond liability period, Utah’s
proposed Admin. R. 645-301-357.324,
allowing revegetation of areas damaged
due to weed control after year 2 and
through year 6 of the bond liability
period, or through phase Il bond release,
applies only to the control of noxious
weeds After year 6 of the bond liability
period, or after phase Il bond release,
whichever comes first, any revegetation
due to treatment of noxious or other
weeds would restart the bond liability
period. Prohibiting revegetation due to
treatment of weeds after year 6 or after
phase Il bond release ensures that the
permittee can demonstrate that the
established vegetation is permanent and
otherwise meets the general
requirements for success of revegetation
in the Federal regulations at 30 CFR
816.111 and 817.111.

The Director finds that Utah’s
proposed Admin. R. 645-301-357.320
through 645-301-357.324 are no less
effective than the Federal regulations
concerning approval of normal
husbandry practices at 30 CFR
816.116(c) (1) and (4) and 817.116(c) (1)
and (4). The Director approves proposed
Admin. R. 645-301-357.320 through
645-301-357.324.

4, Utah Admin. R. 645-301-357.330
Through 645-301-357.332, Control of
Pests Such as Big Game, Small
Mammals, and Insects as a Normal
Husbandry Practice

Utah proposed at Utah Admin. R.
645-301-357.330 through 645-301—
357.332 to allow, as husbandry practices
that would not restart the bond liability
period, (1) control of big game and small
mammals, approved on a case-by-case
basis by Utah, the Utah Division of
Wildlife Resources, and the appropriate
land management agency or agencies,
during the first 6 years of the liability
period of until Phase Il bond release,
whichever comes first, and (2) control of
insects throughout the liability period if
it is determined, through consultation
with an approval from the Utah
Department of Agriculture or
Cooperative Extension Service and the
appropriate land management agency or
agencies, that a specific practice is being
performed on adjacent unmined lands.

Approvals by the Utah Division of
Wildlife Resources, the appropriate land
management agency or agencies, and/or
the Utah Department of Agriculture or
Cooperative Extension Service ensure
that appropriate control methods will be
used. Limiting such control to the first

6 years of the liability period or until
phase Il bond release allows the affected
vegetation to become established.
Prohibiting implementation of these
control methods after year 6 or after
phase Il bond release ensures that the
permittee can demonstrate that the
established vegetation is permanent and
otherwise meets the general
requirements for success of revegetation
in the Federal regulations at 30 CFR
816.111 and 817.111.

The Director finds that the Utah’s
proposed Admin. R. 645-301-357.330
through 645-301-357.332 are no less
effective than the Federal regulations
concerning approval of normal
husbandry practices at 30 CFR
816.116(c) (1) and (4) and 817.116(c) (1)
and (4). The Director approves proposed
Admin. R. 645-301-357.320 through
645—-301-357.324.

5. Utah Admin. R. 645-301-357.340
Through 645-301-357.343, Repair of
Vegetation Due to Natural Disasters and
Illegal Activities Occurring After Phase
Il Bond Release as a Normal Husbandry
Practice

Utah proposed, at Utah Admin. R.
645-301-357.340 through 645-301—
357.343, to allow as a husbandry
practice that would not restart the
liability period the seeding and planting
of areas significantly affected by a
natural disaster, such as wildfires,
earthquakes, and mass movement
originating outside the disturbed area
but excluding climatic variation; or
illegal activities, such as vandalism,
which are not caused by any lack of
planning, design, or implementation of
the mining and reclamation plan on the
part of the permittee. In addition, Utah
will only allow such repair if the
damage occurs after phase Il bond
release and requires that all applicable
revegetation success standards must be
achieved on the repaired areas.

Although Utah’s proposed rules
provide that repair of damaged
revegetation caused by such natural
disasters and illegal activities will not
restart the liability period, the liability
period may in fact be extended if the
bond release area is not able to meet all
applicable revegetation success
standards. In addition, because Utah
excluded climatic variation from
consideration as a natural disaster, the
permittee is not excused from
demonstrating establishment of a
diverse, effective, and permanent
vegetative stand during normal periods
of drought. Utah’s allowance for such
repair to occur without restarting the
bond liability period after phase Il bond
release provides an incentive for

permittees to seek and obtain phase Il
bond release.

Because the repair of vegetated areas
would be necessitated on similar
unmined land in the region if the same
damage occurred, the Director finds that
Utah’s proposed Admin. R. 645-301—
357.340 through 645-301-357.343 are
not less effective than the Federal
regulations concerning approval of
normal husbandry practices at 30 CFR
816.116(c) (1) and (4) and 817.116(c) (1)
and (4). The Director approves proposed
Admin. R. 645-301-357.340 through
645-301-357.343.

6. Utah Admin. R. 645-301-357.350,
Irrigation of Transplanted Trees and
Shrubs as a Normal Husbandry Practice

Utah proposed, at Utah Admin. R.
645-301-357.350, to allow irrigation of
transplanted trees and shrubs as a
husbandry practice that would not
restart the bond liability period. Utah
also submitted a letter from the U.S.
Forest Service, Department of
Agriculture, dated April 8, 1994,
documenting that irrigation of seedlings
during the first growing season is a
common practice in establishing trees
and shrubs.

Utah demonstrated that irrigation of
trees and shrubs is a common practice
within the region for unmined lands
having land similar to the approved
postmining land use of the disturbed
area. Because Utah limited irrigation of
transplanted trees and shrubs to the first
2 years of the liability period, Utah has
ensured that discontinuance of the
practice will not effect the
demonstration of permanent
revegetation success.

The Director finds that Utah’s
proposed Admin. R. 645-301-357.350 is
not less effective than the Federal
regulations concerning approval of
normal husbandry practices to 30
816.116(c) (1) and (4) and817.116(c) (1)
and (4). The Director approves proposed
Admin. R. 645-301-357.350.

7. Utah Admin. R. 645-301-357.360
Through 645-301-357.365, Highly
Erodible Area and Rill and Gully Repair
as a Normal Husbandry Practice

Utah proposed, at Utah Admin. R.
645-301-357.340 through 645-301—
357.343, to allow as a husbandry
practice that would not restart the
liability period the repair of highly
erodible areas and rills and gullies
during the first 20 percent of the bond
liability period, if the affected area
comprises no more than 15 percent of
the disturbed area and if no continuous
area to be repaired is larger than one
acre. Furthermore, Utah proposed that
after the first 20 percent of the bond
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liability period but prior to the end of
the first 60 percent of the liability
period or until Phase 1l bond release
(whichever comes first), the repair of
any areas greater than 3 percent of the
total disturbed area or any continuous
area larger than 1 acre will be
considered augmentative and will
restart the liability period. After the end
of the first 60 percent of the liability
period or after Phase Il bond release,
and rill and gully repair would restart
the liability period. Utah also submitted
as copy or the U.S. Nation Resource
Conservation Service (NRCS) Critical
Area Planting Guide for the State of
Utah.

Because Utah has clearly and
reasonably defined when an operator
must consider the repair of rills and
gullies an augmentative practice that
would restart the liability period and
submitted NRCS documentation which
demonstrates that the repair of rills and
gullies are supported by NRCS as an
acceptable land management technique
for similar situations in the State of
Utah, the Director finds that Utah’s
proposal for the repair or fills and
gullies as a normal husbandry practice
is not less effective than the Federal
regulations at 30 CFR 816.116(c)(4) and
817.116(c)(4). The Director approves
Utah Admin. R. 645-301-357.340
through 645-301-357.343.

IV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSMs responses
to them.

1. Public Comments

OSM invited public comments on the
proposed amendment, but none were
received.

2. Federal Agency Comments

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from various Federal
agencies with an actual or potential
interest in the Utah program.

The U.S. Bureau of Mines responded
on March 10, 1985, that it has no
comments on the proposed amendment
(administrative record No. UT-1030).

The U.S. Army Corps of Engineers
responded on March 15 and July 12,
1995, that it found the proposed
amendment to be satisfactory
(administrative record Nos. UT-1033
and UT-1069).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(b)(11)(ii),
OSM is required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that Utah
proposed to make in its amendment
pertain to air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (administrative
record No. UT-1027). EPA did not
responded to OSM'’s request.

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP
(administrative record No. UT-1027).
Neither SHPO nor ACHP responded to
OSM'’s request.

V. Director’s Decision

Based on findings nos. 1 through 7,
the Director approves the proposed
amendment concerning normal
husbandry practices as submitted by
Utah on February 6, 1995, and as
revised on June 5, 1995.

The Federal regulations at 30 CFR
Part 944, codifying decisions concerning
the Utah program, are being amended to
implement this decision. This final rule
is being made effective immediately to
expedite the State program amendment
process and to encourage States to bring
their programs into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory

programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12550) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. et seq.). The State submittal that
is the subject of this rule is based upon
counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumption for the counterpart
Federal regulations.

List of Subjects in 30 CFR Part 944

Intergovernmental relations, Surface
mining, Underground mining.
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Dated: September 6, 1995.
Richard J. Seibel,

Regional Director, Western Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 944—UTAH

1. The authority citation for Part 944
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 944.15 is amended by
adding paragraph (gg) to read as follows:

§944.15 Approval of amendments to the
Utah regulatory program.
* * * * *

(99) The following revisions to or
additions of the following sections of
the Utah Administrative Rules (Utah
Admin. R.) for Coal Mining, and the
addition of Appendix C, to Utah’s
“Vegetation Information Guidelines,” as
submitted to OSM on February 6, 1995,
and revised on June 5, 1995, are
approved effective September 14, 1995.

[FR Doc. 95-22865 Filed 9-13-95; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 950
Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Wyoming regulatory
program (hereinafter referred to as the
“Wyoming program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Wyoming proposed
revisions to its mining statute pertaining
to procedures for notifying surface land
owners, oil and gas well owners, and oil
and gas lease holders, of proposed coal
mining operations where the land, well,
or lease is situated within or near the
permit area in question. The
amendment is intended to reduce the
costs of the Wyoming program while
retaining consistency with the
corresponding Federal regulations and
SMCRA.

EFFECTIVE DATE: September 14, 1995.

FOR FURTHER INFORMATION CONTACT: Guy
V. Padgett, Telephone: (307) 261-5824.

SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming
Program

On November 26, 1980, the Secretary
of the Interior conditionally approved
the Wyoming program. General
background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Wyoming program can
be found in the November 26, 1980,
Federal Register (45 FR 78637).
Subsequent actions concerning
Wyoming'’s program and program
amendments can be found at 30 CFR
950.11, 950.12, 950.15, 950.16, and
950.20.

1l. Proposed Amendment

By letter dated June 2, 1995, Wyoming
submitted a proposed amendment to its
program pursuant to SMCRA
(administrative record No. WY-30-01).
Wyoming submitted the proposed
amendment at its own initiative. The
provision of the Environmental, Quality
Act that Wyoming proposed to revise is:
Wyoming Statute (WS) 35-11-406(j),
public notice procedures for permit
applications.

OSM announced receipt of the
proposed amendment in the June 14,
1995, Federal Register (60 FR 31265),
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment
on its adequacy (administrative record
No. WY-30-10). Because no one
requested a public hearing or meeting,
none was held. The public comment
period ended on July 14, 1995.

I11. Director’s Findings

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds that the
proposed program amendment
submitted by Wyoming on June 2, 1995,
is no less stringent than SMCRA.
Accordingly, the Director approves the
proposed amendment.

At WS 35-11-406(j), Wyoming
provides (in part) requirements for
mailing copies of the notice of a permit
application to surface owners, operators
of oil and gas wells, and lessees of
record of oil and gas leases. The State
proposes to revise these requirements
by: (1) Clarifying that such mailings
need to be done only for “* * * jnitial
applications or additions of new lands
* * *7.(2) deleting the requirement
that the notice be mailed to oil and gas
operators or holders of oil and gas
leases; (3) adding a requirement that the
applicant shall mail a copy of the
mining plan map to the Wyoming Oil

and Gas Commission; and (4) adding a
requirement that a “‘sworn statement” of
the mailing of the mining plan map
become part of the application.

SMCRA, at Section 507(b)(6)—
Application Requirements, requires that
at the time of submission of an
application, a copy of an advertisement
that describes location and boundaries
of the proposed cooperation, to be
published in a local paper, be included
in the application. Section 513—Public
Notice and Public Hearings,
additionally requires such an
advertisement for a permit revision as
well and further requires that the
regulatory authority notify various local
government bodies, planning agencies,
etc. in the locality of the proposed
surface mining.

SMCRA does not require an applicant
to mail a copy of the newspaper notice
to surface owners, gas or oil operators,
or oil and gas lease holders. The
proposed modifications to Wyoming’s
statute would provide for public notice
requirements that go beyond the Federal
program requirements. Further, these
requirements are not in conflict with or
inconsistent with SMCRA. The Director
is therefore approving them.

IVV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSM’s responses
to them.

1. Public Comments

OSM invited public comments on the
proposed amendment. None were
received.

2. Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
OSM solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Wyoming
program.

The Mine Safety and Health
Administration (MSHA), (Denver,
Colorado) responded that the
amendment does not appear to conflict
with any current MSHA regulations.
(administrative record No. WY-30-09).

The Bureau of Land Management
(BLM) expressed concern that the oil
and gas operators or lessees would not
be notified on new permits or where
lands are added. The agency noted that
occasionally conflicts between
development of the two minerals (coal
and oil/gas) have been encountered.
BLM opposes the change to the present
language unless there will be some
mechanism in place for the Wyoming
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Oil and Gas Commission to notify
Operators of any potential conflict.
(administrative record No. WY-30-11).

The State agency responsible for the
issuance of oil and gas permits is the
Wyoming Oil and Gas Commission.
Notification by the State regulatory
authority, to such agencies who have
authority to issue licenses and permits,
is required by the Federal program.
Those agencies having knowledge of
existing or potential conflicts within
their areas of jurisdiction are
responsible for submitting comments
and/or taking other appropriate actions
to avoid or resolve any conflicts. As
discussed in the finding, the
requirement to notify individual
operators or lease holders of gas and oil
interests goes beyond the requirements
of the Federal program. OSM cannot
require standards beyond those of the
Federal program. However, if such
standards are proposed by a State and
are not in conflict or inconsistent with
Federal Program requirements, they can
be approved.

The U.S. Army Corps of Engineers
responded that it found the changes to
be satisfactory. (Administrative record
No. WY-30-12).

The Mine Safety and Health
Administration (Arlington, Virginia)
responded that the amendment has no
apparent impact upon miners’ health
and safety and that MSHA jurisdiction
does not extend into State
administrative requirements for
reclamation permit applicants’ public
notices. (administrative record No. WY—
30-13).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

On June 7, 1995, OSM solicited EPA’s
comments on the proposed amendment
(administrative record No. WY-30-06).
even though none of the revisions that
Wyoming proposed to make in its
amendment pertain to air or water
quality standards. EPA did not respond
to OSM’s request.

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP
(administrative record Nos. WY-30-04

and WY-30-03). The Wyoming
Department of Commerce, Division of
Cultural Resources (SHPO) responded
onJune 13, 1995, that it had no
objections provided that OSM follows
the procedures established in
accordance with Section 106 of the
National Historic Preservation Act and
Advisory Council regulations at 36 CFR
800. As a Federal agency, OSM is
obligated to follow the above
requirements. (administrative record
No. WY-30-08). The ACHP did not
respond to OSM’s request.

V. Director’s Decision

Based on the above finding, the
Director approves Wyoming’s proposed
amendment at WS 35-11-406(j),
concerning public notice procedures for
permit applications, as submitted on
June 2, 1995.

The Federal regulations at 30 CFR
part 950, codifying decisions concerning
the Wyoming program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations
1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et. seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface
mining, Underground mining.

Dated: September 5, 1995.

Richard J. Seibel,
Regional Director, Western Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 950—WYOMING
1. The authority citation for part 950

continues to read as follows:
Authority: 30 U.S.C. 1201 et seq.

2. Section 950.15 is amended by
adding paragraph (w) to read as follows:

§950.15 Approval of amendments to the
Wyoming regulatory program.
* * * * *
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(w) revisions to WS 35-11-406(j)
concerning public notice procedures for
permit applications, as submitted to
OSM on June 2, 1995, are approved
effective September 14, 1995.

[FR Doc. 95-22864 Filed 9-13-95; 8:45 am]
BILLING CODE 4310-05-M

National Park Service

36 CFR Part 7
RIN 1024-AC28

Pictured Rocks National Lakeshore;
Hunting Closure

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: This rule closes certain
developed and high visitor use areas of
the lakeshore to hunting in the interest
of public safety. Hunting in these
developed and high visitor use areas
constitutes a hazard to the safety of the
visiting public.

EFFECTIVE DATE: This final rule becomes
effective October 16, 1995.

FOR FURTHER INFORMATION CONTACT:
Larry Hach, Chief of Visitor Services
and Land Management, Pictured Rocks
National Lakeshore, P.O. Box 40,
Munising, MI 49862. Telephone (906)
387-2607.

SUPPLEMENTARY INFORMATION:

Background

Pictured Rocks National Lakeshore’s
legislative authority, Public Law 89-668
(80 Stat. 922), states ““The Secretary,
after consultation with the Michigan
Department of Conservation, may
designate zones and establish periods
where and when no hunting shall be
permitted for reasons of public safety,
administration, or public use and
enjoyment.” Pictured Rocks National
Lakeshore has already consulted with
the Michigan Department of Natural
Resources on this issue, as well as with
other interested groups including the
Michigan United Conservation Clubs,
area hunters, and other interested local
individuals.

The National Park Service’s
Management Guidelines (specifically
Chapter 8, “Use of the Parks™) state that
the protection of park visitors and
providing for visitor safety is a primary
goal of park management, and that the
Service may establish regulations or
closures that are more restrictive than
applicable State regulations based on a
finding that such restrictions are
necessary for public safety, resource
protection, or visitor enjoyment. With
the increased amount of visitors to the

lakeshore in recent years (CY 94
visitation was 583,131) and the increase
of hunting activities within lakeshore
boundaries, an increased possibility
exists of hazards to the safety of the
public due to hunting activity in the
developed and high visitor use areas.

Hunting in the lakeshore is managed
according to the State of Michigan
Department of Natural Resources
hunting regulations, Federal migratory
waterfowl regulations, and those
specific hunting regulations contained
in the Superintendent’s Compendium
(Orders). Continuing under the existing
guidelines is dangerous from a safety
point of view. At the same time, a total
ban on hunting is neither practical nor
necessary. This limited hunting closure
is in accordance with stated overall
management objectives for the
administration of lands of the National
Park System.

Much of the high public use area at
the western end of the lakeshore is
situated within the corporate limits of
the City of Munising where the
discharge of a firearm is already
prohibited. The lakeshore’s developed
areas, such as campgrounds, parking
lots, and overlooks, are heavily used by
the visiting public. Hunting in such
heavily used areas constitutes a hazard
to the safety of the visiting public.
While State of Michigan regulations
currently permit hunting within road
rights-of-way (ROW'’s), the heavy
volume of traffic on National Park
Service (NPS)-owned paved roads
within the lakeshore makes hunting
within these ROW’s not conducive to
the promotion of visitor safety and
enjoyment. The heaviest public use
period for the lakeshore occurs between
April 1 and Labor Day when the
lakeshore receives approximately 73
percent of its annual visitation. During
this period, the regulation would
prohibit hunting within the lakeshore.

On January 23, 1995, the NPS
published proposed regulations that
would close developed and high visitor
use areas of the lakeshore to hunting in
the interest of public safety (60 FR
4394). Public comment was invited. The
comment period closed March 24, 1995.

Summary of Comments Received

During the public comment period,
the NPS received eight written
comments regarding the proposed rule.
Four comments supported the closures,
some asking for increased closures. Four
were opposed to the closures, either in
part or in whole. An analysis was made
of the public comments. After
considering all public comments, the
NPS has decided to proceed with a final
rule on the hunting closures.

A summary of specific comments by
broad subject and the agency’s response
to these comments follows.

1. Comment: Hunting closure areas
are already restricted to hunting by local
or state regulations. A few respondents
felt that the closure areas were already
restricted to hunting activities by
current local or state regulations. They
felt that peak hunter density never
exceeds a fraction of a hunter per square
mile and there has never been an
accident in the lakeshore involving
hunters.

Response: A City of Munising
ordinance prevents the discharge of a
firearm within the city limits. However,
the city does not enforce this ordinance
in the forested areas of the lakeshore,
within the city limits. Because the
lakeshore does not have the authority to
enforce the city’s ordinance, it goes
unenforced. Each year hunting activity
takes place in the Becker Field,
Munising ski trails and on Sand Point.
All of these areas are within the city
limits of Munising.

Michigan DNR hunting regulations
define a Safety Zone within 450 feet of
occupied dwellings (residences) or
associated buildings. This regulation
has no correlation to the developed
public use areas of the lakeshore, such
as drive-in campgrounds, overlooks,
parking lots or other high use visitor
buildings. Despite heavy public use,
none of these lakeshore facilities serve
as a “‘dwelling or associated building.”
The DNR regulation, therefore, does not
apply. L .

While State of Michigan regulations
currently permit hunting within road
rights-of-way, the heavy volume of
traffic on NPS-owned paved roads
within the lakeshore makes hunting
within these ROW'’s not conducive to
the promotion of visitor safety and
enjoyment. Several conflicts between
hunters and non-hunters occur each
hunting season within these ROW'’s that
could directly affect the safety of the
visiting public.

Although there has not been a
documented accident in the lakeshore
involving hunting, there have been
several documented incidents in each of
the past few years, in the developed
areas, involving hunter and non-hunter
contacts signed by one or both parties as
constituting a safety hazard. With the
increased number of visitors to the
lakeshore, and the increase of hunting
activities within the lakeshore
boundaries, contacts between hunters
and non-hunters directly affect the
safety of the visiting public in the
developed and high visitor use areas.

Although hunter density per square
mile throughout the entire lakeshore is
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fairly low, having hunting activity in
such close proximity to developed and
high visitor use areas constitutes a
public safety hazard.

2. Comment: Impact on hunters by the
closured areas. A few commenters
stated that these closures could have
minimal impact on current hunting
groups, but were worried about the
lakeshore closing down other areas in
the future. They were also concerned
that hunters would not be able to access
legal hunting areas through these
closure areas.

Response: There is no guarantee that
future developed and high visitor use
lakeshore areas would not be closed to
hunting, based on a finding that such
restrictions are necessary for public
safety, resource protection or visitor
enjoyment. Future park developments
and visitor areas that attain higher
public use could also be closed to
hunting for the same public safety
reasons.

The closure areas were closely
scrutinized to include only those areas
where hunting restrictions were
necessary for public safety. The closures
are not an attempt to slowly close off the
entire lakeshore to hunting because the
park’s enabling legislation mandates
that hunting shall be permitted in
administering the lakeshore. The
legislation also states that, after
consultation with the Michigan DNR,
the lakeshore may designate zones and
establish periods where and when no
hunting shall be permitted for reasons of
public safety.

Hunters would be allowed access to
legal hunting areas through the closure
areas, but they could not conduct any
hunting while in the closure areas.

3. Comment: The hunting closure
process was handled very openly and
fairly. One respondent stated that the
hunting closure process was very open.
The person also appreciated that
discussions were held with various
public groups so that the proposal could
be tailored to serve all constituencies
fairly.

Response: The lakeshore consulted
with the Michigan Department of
Natural Resources on this issue, as well
as with other interested groups,
including the Michigan United
Conservation Clubs, area hunters and
other local individuals. These various
groups were consulted and kept well
informed throughout the entire
rulemaking process. Information gained
from these consultations greatly aided
in defining the specific closure areas.
Throughout the rulemaking process,
treating all constituencies (general
public and hunting groups) fairly was a
high concern of lakeshore management.

4. Comment: A need to postpone the
opening hunting date to October 15 or
later. One reviewer wanted the opening
date for lakeshore hunting postponed to
October 15, rather than the day after
Labor Day. He also felt there was a need
to close more than 2 percent of the
lakeshore to hunting during the fall
visitor season.

Response: The heaviest public use
period occurs between April 1 and
Labor Day when the lakeshore receives
approximately 73 percent of its annual
visitation. Visitor use after Labor Day
decreases dramatically and contacts
rarely occur between hunters and non-
hunters that could affect the safety of
the visiting public. Opening the
lakeshore to hunting the day after Labor
Day allows hunters to pursue bear
during Michigan’s bear hunting season
within the Upper Peninsula.

The developed and high visitor use
areas of the lakeshore, which constitute
approximately 2 percent of park land,
are where an increased possibility exists
of contacts between hunters and non-
hunters, directly affecting the safety of
the visiting public. Over the last several
years the lakeshore has witnessed both
an increase in total park visitation and
hunting activities. Throughout the rest
of the lakeshore, in the more
undeveloped and less used areas, the
possibility of these same safety hazards
occurring decreases dramatically.

5. Comment: Expand the hunting
closure areas to include other areas of
the lakeshore. Two respondents felt that
the proposed closure areas should also
include all backcountry campgrounds,
lakeshore hiking trails and the groomed
cross-country ski trails.

Response: The lakeshore’s developed
areas, such as drive-in campgrounds,
parking lots and overlooks, are the areas
most heavily used by the public. The
backcountry areas of the lakeshore, such
as backcountry campgrounds, hiking
trails, and cross-country ski trails,
receive only a fraction of the annual
visitor use. Hunter/non-hunter contacts
occur very infrequently in the
backcountry areas. These backcountry
areas were considered for closure, but
the potential hazard to the safety of the
public was considered minimal and
insufficient to warrant closure. The
increases in park visitation over the last
several years have occurred primarily in
the more developed and high use areas
of the lakeshore. Closing these
backcountry areas to hunting would
have little effect on public safety.

6. Comment: Disagreement with the
summer hunting closure and comparing
the lakeshore with Michigan State
Parks. A few commenters disagreed
with the closing of the lakeshore to

hunting from April 1 to Labor Day. They
also felt it was not fair to compare the
lakeshore hunting closure period with
that of Michigan State Parks.

Response: The heaviest public use
period for the lakeshore occurs between
April 1 and Labor Day, when the
lakeshore receives approximately 73
percent of its annual visitation. There is
very little hunting activity during this
period, since the only legal hunting for
game species that can be done is for
coyote and for certain animals for which
there is “‘no closed season.” With the
high visitor use during the summer
period in the developed areas, even
allowing this level of hunting activity
constitutes a public safety hazard.

Michigan DNR hunting regulations
close all state parks to hunting from
April 1 through September 14. Michigan
State Parks have developed and high
visitor use areas, similar to the national
lakeshore, that are closed to hunting
during the summer visitor use season.
The lakeshore closure period would be
through Labor Day, to allow for the start
of the Michigan bear hunting season in
the Upper Peninsula. This closure
would be similar to Michigan State Park
hunting management, with the
exception of opening the national
lakeshore to hunting earlier in
September than in the State parks.

State park acreage closed to hunting
in developed areas amounts to less area
closed than what would be closed in the
lakeshore. This is primarily due to the
fact that most state parks are
appreciably smaller in total land size
when compared with the national
lakeshore. Pictured Rocks has more land
and therefore more total acreage that
would be closed to hunting for public
safety reasons.

Effective Date

The final rule establishes regulations
that will close developed and high
visitor use areas of the lakeshore to
hunting in the interest of public safety.
The lakeshore will maintain a list of
these closed areas, and specific
descriptions of the same, for the
information of the general public. This
rule becomes effective 30 days from the
date of publication in the Federal
Register.

Drafting Information

The author of these regulations is
Larry Hach, Chief of Visitor Services
and Land Management, Pictured Rocks
National Lakeshore.

Paperwork Reduction Act

This final rule does not contain
information collection requirements that
require approval by the Office of
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Management and Budget under 44
U.S.C. 3501 et seq.

Compliance With Other Laws

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866. The Department
of the Interior determined that this
document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.).
The economic effects of this rulemaking
are local in nature and negligible in
scope.

The National Park Service has
determined that this rulemaking will
not have a significant effect on the
quality of the human environment,
health and safety because it is not
expected to:

(a) Increase public use to the extent of
compromising the nature and character
of the area or causing physical damage
to it;

(b) Introduce non-compatible uses
that may compromise the nature and
characteristics of the area, or cause
physical damage to it;

(c) Conflict with adjacent ownerships
or land uses; or

(d) Cause a nuisance to adjacent land
owners or occupants.

Based on this determination, the
regulation is categorically excluded
from the procedural requirements of the
National Environmental Policy Act
(NEPA; 42 USC 4321, et seq.) and by
Departmental guidelines in 516 DM 6
(49 FR 21438). As such, neither an
Environmental Assessment nor an
Environmental Impact Statement has
been prepared.

List of Subjects in 36 CFR Part 7

National parks; Reporting and record
keeping requirements.

In consideration of the foregoing, 36
CFR chapter | is amended as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); sec. 7.96 also issued under D.C. Code
8-137 (1981) and D.C. Code 40-721 (1981).

2. Section 7.32 is amended by adding
paragraph (c) to read as follows:

§7.32 Pictured Rocks National Lakeshore
* * * * *

(c) Hunting. The following lakeshore
areas are closed to hunting:

(1) Sand Point area. All that portion
of Sand Point described as the area
below the top of the bluff in Sections 19

and 30, T47N, R18W, and that area
situated within the corporate limits of
the City of Munising, including the
Sand Point Road.

(2) Developed public use areas.

(i) The area within 150 yards of any
campsite located within the Little
Beaver, Twelvemile Beach, and
Hurricane River Campgrounds.

(ii) The area within 150 yards of the
Miners Castle overlooks, paved
walkways and vehicle parking lot. Also
100 feet from the centerline of the paved
Miners Castle Road and the area within
100 feet of Miners Falls parking lot, trail
and associated platforms.

(iii) The area within 100 feet of: the
Chapel Falls parking lot; the Little
Beaver backpacker parking lot; the
Twelvemile Beach picnic area parking
lot; the Log Slide parking lot, platforms
and walkways; the Grand Sable Lake
picnic area and parking lot; the Grand
Sable Lake boat launch and parking lot;
the Grand Sable Lake overlook parking
lot.

(iv) The area within 150 yards of any
structure at the Au Sable Light Station,
and within 100 feet of the trail between
the lower Hurricane River Campground
and the light station.

(v) The area within 150 yards of the
Sable Falls parking lot and building,
including the viewing platforms and
associated walkway system to the
mouth of Sable Creek. Also included is
the area 100 feet from the centerline of
the paved Sable Falls Road.

(vi) The area within 150 yards of: the
Grand Sable Visitor Center parking lot
and barn; the structures comprising the
Grand Marais quarters and maintenance
facility.

(vii) The 8.6 acre tract comprising
structures and lands administered by
the National Park Service on Coast
Guard Point in Grand Marais.

(3) Hunting season. Hunting is
prohibited parkwide during the period
of April 1 through Labor Day.

Dated: August 17, 1995.
Robert P. Davison,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 9522747 Filed 9-13-95; 8:45 am]
BILLING CODE 4310-70-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 93-13; RM-8156, RM—8234]

Radio Broadcasting Services;
Blanchard, LA and Stephens, AR

AGENCY: Federal Communications
Commission.

ACTION: Final rule; application for
review.

SUMMARY: The Commission denies an
application for review filed by Arkansas
Wireless Company (“Wireless”) of the
action taken by the Assistant Chief of
the Allocations Branch in MM Docket
No. 93-13, allotting Channel 271C3 to
Blanchard, Louisiana and denying
Wireless’ competing counterproposal to
allot Channel 271A to Stephens,
Arkansas (58 FR 51787, October 5,
1993). The Commission denies the
application for review because the
underlying decision followed applicable
legal precedent in allotting the channel
to the more populous community. The
Commission also dismisses as moot a
motion for stay filed by Wireless seeking
a stay of the application filing window.
EFFECTIVE DATE: September 14, 1995.
FOR FURTHER INFORMATION CONTACT:
Mania K. Baghdadi, Mass Media Bureau,
(202)776-1653.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 93-13, adopted July 31,
1995, and released on September 11,
1995. The full text of this Commission
decision is available for public
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 2100 M
Street NW., Suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-22834 Filed 9-13-95; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 86—-388; RM—5385]

Television Broadcasting Services;
Kenansville, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: On application for review, the
Commission affirmed the grant of the
request of the Meredith Corporation
(RM-5835) to allot UHF television
Channel 31 to Kenansville, Florida for
the provision of its first local television
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service. The Chief, Policy and Rules
Division, had granted Meredith’s
request by Memorandum Opinion and
Order, 55 FR 17756, published April 27,
1990. With this action, the proceeding is
terminated.

EFFECTIVE DATE: September 14, 1995.
FOR FURTHER INFORMATION CONTACT: J.
Bertron Withers, Jr., Mass Media
Bureau, (202) 418-2100.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order, MM
Docket No. 86—-388, adopted July 31,
1995 and released September 11, 1995.
The full text of this Commission
decision is available for inspection and
copying during normal business hours
in Commission’s Reference Center
(Room 239), 1919 M Street NW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Services, 2100 M Street, NW., Suite 140,
Washington, DC 20037, (202) 857-3800.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-22833 Filed 9-13-95; 8:45 am]
BILLING CODE 6712-01-F

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1801, 1804, 1812, 1813,
1814, 1815, 1819, 1825, 1834, 1835,
1836, 1852, 1853, and 1870

[NASA FAR Supplement Directive 89—-20]

RIN 2700-AB85

Acquisition Regulation; Miscellaneous
Amendments to NASA FAR
Supplement

AGENCY: Office of Procurement,
Acquisition Liaison Division, National
Aeronautics and Space Administration
(NASA).

ACTION: Final rule.

SUMMARY: This document amends the
NASA Federal Acquisition Regulation
Supplement (NFS) to reflect a number of
miscellaneous changes dealing with
NASA internal and administrative
matters, such as the NASA FAR
Supplement rewrite and reporting of
contract data by NASA procurement
offices.

EFFECTIVE DATE: October 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Mr. David K. Beck, (202) 358-0482.

SUPPLEMENTARY INFORMATION:
Availability of NASA FAR Supplement

The NASA FAR Supplement, of
which this rule is a part, is available in
its entirety on a subscription basis from
the Superintendent of Documents,
Government Printing Office,
Washington, DC 20402, telephone
number (202) 512-1800. Cite GPO
Subscription Stock Number 933-003—
00000-1. It is not distributed to the
public, either in whole or in part,
directly by NASA.

Rewrite of NASA FAR Supplement

NASA is reviewing and rewriting 48
CFR chapter 18, the NASA FAR
Supplement, in its entirety in order to
implement recommendations of the
National Performance Review. During
this review, NASA is eliminating
reporting requirements and making
other changes in order to reduce and
simplify the regulation. This rule is part
of the effort to simplify NASA’s
regulations.

Summary of Changes

Unnecessary words in subparts 1801.6
and 1801.7 are eliminated. Sections
1801.603 and 1801.670 are substantially
reduced in order to rely primarily on
FAR guidance on delegation of
contracting officer authority. Section
1801.703 is substantially reduced in
order to rely primarily on FAR guidance
on class determinations and findings
(D&F’s). Section 1801.770 is added on
legal review of D&F’s prior to signature.
In subpart 1804.6, instructions are
revised concerning data elements
required to be reported by NASA
procurement offices. Sections 1804.672
and 1852.204-70, Report on NASA
Subcontracts, are removed. Section
1804.674 on subcontract reporting is
removed because it is already covered
by subpart 1819.7.

Paragraph 1834.005-1(k) is removed
because it unnecessarily duplicates
instructions in subpart 1804.6. Other
sections are amended as a result of
Federal Acquisition Circulars 90-29 and
90-31.

Impact

NASA certifies that this regulation
will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

List of Subjects in 48 CFR Parts 1801,
1804, 1812, 1813, 1814, 1815, 1819,
1825, 1834, 1835, 1836, 1852, 1853, and
1870

Government procurement.
Tom Luedtke,

Deputy Associate Administrator for
Procurement.

Accordingly, 48 CFR parts 1801, 1804,
1812, 1813, 1814, 1815, 1819, 1825,
1834, 1835, 1836, 1852, 1853, and 1870
are amended as follows.

1. The authority citation for 48 CFR
parts 1801, 1804, 1812, 1813, 1814,
1815, 1819, 1825, 1834, 1835, 1836,
1852, 1853, and 1870 continues to read
as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1801—FEDERAL ACQUISITION
REGULATIONS SYSTEM

Subpart 1801.1—Purpose, Authority,
Issuance

1801.102, 1801.103, 1801.104, 1801.104-1,
1801.104-2, 1801.104-3, 1801.104-370,
1801.105 [Redesignated]

2. Sections 1801.102, 1801.103,
1801.104, 1801.104-1, 1801.104-2,
1801.104-3, 1801.104-370, and
1801.105 are redesignated as 1801.103,
1801.104, 1801.105, 1801.105-1,
1801.105-2, 1801.105-3, 1801.105-370,
and 1801.106.

3. In paragraph (b) of the newly
designated section 1801.105-1, the
citation ““1801.104—1(b)" is revised to
read ““1801.105-1(b)".

Subpart 1801.6—Career Development,
Contracting Authority, and
Responsibilities

4. In section 1801.602-3, paragraph
(a) is revised to read as follows:

1801.602-3 Ratification of unauthorized
commitments.

(a) Policy. Individuals making
unauthorized commitments may be
subject to disciplinary action, and the
issue may be referred to the Office of
Inspector General.

* * * * *

5. Section 1801.603-2 is revised to
read as follows:

1801.603-2 Selection.

(a) Policy. Normally, only GS-1105
and GS/GM-1102 personnel with the
proper training and experience may be
appointed contracting officers.

(b) Organizational need
determination. NASA contracting
officers shall be appointed only when a
valid organizational need can be
demonstrated. Factors to be considered
in assessing the need for a contracting
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officer include volume of actions,
complexity of work, and organizational
structure.

1801.603-3, 1801.603-4 [Removed]

6. Sections 1801.603—-3 and 1801.603—
4 are removed.

7. Section 1801.670 is revised to read
as follows:

1801.670 Delegations to contracting
officer’s technical representatives (COTRS).

A COTR delegation may be made only
by the contracting officer cognizant of
that contract at the time the delegation
is made. If the cognizant contracting
officer is absent, the delegation letter
may be signed by a warranted
contracting officer at any level above the
cognizant contracting officer. An
individual COTR may have only the
duties specifically identified in a
written delegation to him or her by
name (i.e., COTR duties may not be
delegated to a position) and has no
authority to exceed them. COTRs should
be informed that they may be personally
liable for unauthorized commitments.
Contracting officer authority to sign or
authorize contractual instruments
should not be delegated through a COTR
designation or by any means other than
a contracting officer warrant.

Subpart 1801.7—Determinations and
Findings
1801.703 [Removed]

8. Section 1801.703 is removed.

1801.704 [Amended]

9. In section 1801.704, the first
sentence is removed.

1801.770 [Added]

10. Section 1801.770 is added to read
as follows:

1801.770 Legal review.

Each determination and finding
(D&F), including class D&Fs, shall be
reviewed by counsel for form and
legality before the signature, in
accordance with FAR 1.701, is obtained.

PART 1804—ADMINISTRATIVE
MATTERS

Subpart 1804.6—Contract Reporting

11. Section 1804.601 is revised to read
as follows:

1804.601 Record requirements.

The Headquarters Analysis Division
(Code HC) is responsible for meeting the
requirements of FAR 4.601, based on
installation submission of Individual
Procurement Action Reports (NASA
Form 507 series) data.

12. Section 1804.671 is revised to read
as follows:

1804.671 Individual Procurement Action
Report (NASA Form 507 series).

The Individual Procurement Action
Report and Supplements (NASA Form
507 series) provide essential
procurement records and statistics
through a single uniform reporting
program as a basis for required recurring
and special reports to Congress, Federal
Procurement Data Center, and other
Federal agencies. The preparation and
utilization of the NASA Form 507 series
are an integral part of the agencywide
Financial and Contractual Status (FACS)
system.

13. Section 1804.671-1 is revised to
read as follows:

1804.671-1 Applicability and coverage.

The following procurement actions
are individually reportable and require
the completion of one or more of the
forms in the 507 series.

(a) Initial basic procurements.

(1) All contracts, regardless of dollar
obligation amount.

(2) All grants, cooperative agreements,
and Space Act agreements.

(3) Intragovernmental procurements
and purchase orders when the initial
value is more than $25,000.

(4) All contracts and purchase orders
for consulting services.

(5) Purchase orders of $25,000 or less
for services within the four designated
industry groups identified at FAR
19.1005(a) under the Small Business
Competitiveness Demonstration
Program. (These actions are not FACS
reportable, but are required for FPDS
reports.)

(b) Modifications. Modifications
that—

(1) Obligate or deobligate funds,
regardless of dollar amount,

(2) Change the estimated cost and/or
fee,

(3) Extend the completion date, or

(4) Add or change procurement
statistics previously reported are
reportable.

1804.671-2 [Removed and Reserved]
14. Section 1804.671-2 is removed
and reserved.
15. Section 1804.671-4 is revised to
read as follows:

1804.671-4 Preparing Individual
Procurement Action Reports (NASA Forms
507, 507A, 507B, 507G, and 507M).

(a) Individual Procurement Action
Reports shall be prepared and submitted
to Headquarters for each procurement
action required to be reported (see
1804.671-1). Specifically, for new
contract awards, NASA Forms 507,

507A, and 507B are prepared. For new
grants, agreements, intragovernmental
agreements, and orders against federal
supply schedules, NASA Forms 507G
and 507B are prepared. For
modifications to any of the above
procurements, NASA Forms 507M and,
if necessary, 507B are prepared.

(b) Detailed item instructions for
preparing the NASA Forms 507 series
are as follows:

(1) Item 1—Contract/grant number (11
positions, including blanks).

(i) Enter the specific contract, grant,
cooperative agreement, Space Act
agreement, or purchase order number
for which the data are reported. The first
five digits represent the prefix field,
while the last six digits are used to
number each contractual instrument
serially. If a serial number does not fill
out the entire field, leave those digit
positions blank instead of using zeros.

(ii) The method of numbering—

(A) Contracts, purchase orders, and
Space Act agreements is set forth in
subpart 1804.71; and

(B) Grants and Cooperative
agreements is set forth in the NASA
Grant and Cooperative Agreement
Handbook, NHB 5800.1, paragraph 306.

(2) Item 2—Document suffix (1
position). If an alpha suffix is used in
the contract or purchase order number,
enter the assigned suffix (e.g., “F’ for
facilities contracts). Otherwise, leave
this item blank.

(3) Item 3—Modification prefix (1
position). If an alpha prefix is used in
the modification number of the reported
action, enter the assigned prefix.
Otherwise, leave this item blank.

(4) Item 4—Modification number (4
positions). Enter the serial number
assigned to the modification action.

(5) Item 5—PR number (12 positions).
Enter the number assigned to the
Procurement Request document which
initiated the reported action.

(6) Item 6—Closeout PR (1 position).
Enter Y’ if the reported action closes
the PR reported in item 5. Otherwise,
leave this item blank.

(7) Item 7—Contractor VID (7
positions). Enter the contractor’s unique
Vendor ldentification Number (VID)
which indicates the contractor’s name
and business address.

(8) Item 7a—Contractor name (29
positions, including spaces). Enter the
name of the contractor. (For editing
purposes, the first five characters of the
contractor’s name must be identical to
those shown in “NASA Contractor
Identification Codes.”) For
intragovernmental actions, enter the
agency name (e.g., US Army, US Navy,
US Commerce) and also see the Item 8



47706 Federal Register / Vol. 60, No. 178 / Thursday, September 14, 1995 / Rules and Regulations

instructions in paragraph (b)(11) of this
section.

(9) Item 7b—Contractor division (20
positions). Enter the name of the
contractor’s division if one is named in
the contractual instrument. (For editing
purposes, the first five characters of the
division name must be identical to those
shown in “NASA Contractor
Identification Codes.”) For
intragovernmental actions, enter the
name of the cognizant procuring activity
(e.g., Electronic Systems Division).

(10) Item 7c—Contractor address—
city and state. Enter city and state of
contractor’s address as stated in the
contractual instrument.

(11) Item 8—Contractor identification
code (CIC) number (7 positions). This
coding system is managed by the
Headquarters Analysis Division (Code
HC). It identifies the procurement in
terms of the contractor’s name, division
(if any), address, and the place of
performance. A unique code is assigned
for each different combination of these
items. For combinations not found, call
the Office of Procurement, NASA
Headquarters (Code HC), where a code
will immediately be assigned.

(12) Item 9—Contractor Place of
Performance (CPOP) VID (7 positions).
Enter the unique Contractor Place of
Performance (CPOP) VID which
indicates the contractor’s place of
performance address. This is a seven
character alpha-numeric code generated
by the Acquisition Management
Subsystem (AMS).

(13) Items 9a—~Place of performance
(city—24 positions; state—2 positions).
Enter the location (city and state) of the
principal plant or place of business
where the items will be produced or
supplied from stock or where the
service will be performed. For
construction contracts, enter the site of
construction. If more than one location
is involved, enter the principal place of
performance. For intragovernmental
actions where the place of performance
is unknown, enter the address of the
cognizant Government agency.

(14) Item 10—Procuring installation
number (2 positions). Enter a numeric
code identifying the installation
responsible for the procurement. The
following is a list of installations and
their assigned codes:

Code Installation

Code Kind of action

62 | George C. Marshall Space Flight Cen-
ter.

64 | John C. Stennis Space Center.

72 | Lyndon B. Johnson Space Center.

73 | Space Station Program Office.

76 | John F. Kennedy Space Center.

(15) Item 11—POP zip code (5
positions). Enter the five digit zip code
corresponding to the contractor’s place
of performance address.

(16) Item 12—Contract award/
modification date (6 positions).

(i) Contract award. Enter the year,
month, and day (two numerics each)
that the contract is signed by the
contracting officer.

(i) Modification date. Enter the year,
month, and day (two numerics each)
that the modification is signed by the
contracting officer.

(17) Item 13—Completion date (6
positions). Enter the year, month, and
day (two numerics each), either
specified or estimated, when all work
on the contract and any modifications is
scheduled for completion. This date
may or may not change as modifications
to the contract are issued.

(18) Item 14—Procurement placement
code (2 positions). Enter the alpha
procurement placement code (PPC)
identifying the type of solicitation
process used and the extent of
competition obtained on the
procurement. (See 1804.671-7 for PPC
matrix.)

(19) Item 15—Kind of action (2
positions). Enter the numeric code from
the following lists that identifies in
general terms the kind of procurement
and the action taken to initiate it:

Code Kind of action

Code Installation

04 | NASA Headquarters.

21 | Ames Research Center.

22 | Lewis Research Center.

23 | Langley Research Center.

24 | Dryden Flight Research Center.
51 | Goddard Space Flight Center.
53 | Wallops Flight Facility.

54 | NASA Management Office-JPL.

New Contracts/Grants/Orders

01 | New letter contract.

03 | New basic contract. New procure-
ments, when the first binding docu-
ment contains all the agreement'’s
terms and conditions.

05 | Intragovernmental. Orders issued to
other Federal agencies.

06 | Grant.

21 | Cooperative agreement or Space Act
agreement.

23 | Order under Mandatory GSA-FSS.
See FAR 8.404.

24 | Order under optional (non-mandatory)
GSA-FSS. See FAR 8.404-2.

25 | Order under indefinite-delivery con-
tract (IDC).

26 | Order under BOA.

Modifications to Existing Contracts

07 | New-work modification. Modifications
that add a new procurement to ex-
isting contracts. New procurement,
for the purpose of this report,
means a modification action that
usually requires the preparation of a
Justification for Other than Full and
Open Competition (see FAR 6.303).
08 | Supplemental agreement. Bilateral,
definitized  modifications  except
those covered by code 10 below.

09 | Change order. Change orders issued
pursuant to the changes clause of
the contract.

10 | Supplemental agreement definitizing
change order.

11 | Administrative/incremental funding.
This code should be used for ad-
ministrative changes (such as nova-
tion agreements) as well as for in-
cremental funding modifications.

12 | Termination for default.

13 | Termination for convenience.

14 | Definitizing letter contract.

15 | Exercising priced option.

16 | Order under reporting center's indefi-
nite delivery contract (IDC).

17 | Order under reporting center's BOA.

(20) Item 15a—Center kind of action
(2 positions). Enter the numeric code, if
applicable, from the following list that
further identifies the kind of action
reported in item 15:

Code Center kind of action

14 | Small purchase.

50 | Basic ordering agreement (BOA).

52 | Indefinite delivery type contract.

53 | Basic ordering agreement modifica-
tion.

54 | Task order modification.

60 | Blanket purchasing agreement (BPA).
61 | Call against BPA.

99 | Closing modification.

Leave this item blank if none of the
above choices are descriptive of the
action being reported. The information
provided in this item is used in the
generation of Procurement Management
Data Reports (PMDR).

(21) Item 16—Contractor type (2
positions). Enter the appropriate code
from the following:

Code Contractor

Business

01 | Section 8(a)—disadvantaged. Awards
placed through the Small Business
Administration with a minority busi-
ness firm owned and controlled by
socially and economically disadvan-
taged individuals, in accordance
with Section 8(a) of the Small Busi-
ness Act.
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Code

Contractor

03

04

Disadvantaged direct. Awards placed
directly with a minority business firm
owned and controlled by socially
and economically disadvantaged in-
dividuals.

Not disadvantaged. Other large or
small businesses that are not con-
sidered disadvantaged.

Nonprofit Organization

05

06

08

15

18

25

Educational (Non-Minority). A non-mi-
nority educational institution that is
not State, Federal, or local-govern-
ment-owned.

Hospital. A hospital that is not State,
Federal, or local-government-
owned.

Other nonprofit (Non-Minority). A non-
minority nonprofit institution or orga-
nization that is a corporation, foun-
dation, trust, or institution not orga-
nized for profit, and no part of its
net earnings is applied to the profit
of any private shareholder or indi-
vidual.

Educational (HBCU). A Historically
Black College or University (HBCU)
that is not State, Federal, or local-
government-owned.

Other nonprofit (Minority). A minority
nonprofit institution or organization
that is a corporation, foundation,
trust, or institution not organized for
profit, and no part of its net earn-
ings is applied to the profit of any
private shareholder or individual.

Educational (Other Minority). A minor-
ity educational institution, other than
an HBCU, that is not State, Federal,
or local-government-owned.

State/Local Government

09

10

12

19

29

Educational (Non-Minority). A State,
Federal, or local-government-owned
non-minority educational institution.
(Privately owned non-minoirty edu-
cational institutions shall be coded
05.)

Hospital. A State, Federal, or local-
government-owned hospital.  (Pri-
vately owned hospitals shall be
coded 06.)

Other State/local government. In-
cludes State, Federal, or local-gov-
ernment-owned research organiza-
tions.

Educational (HBCU). A State, Federal,
or local-government-owned Histori-
cally Black College or University
(HBCU). Privately owned HBCU's
shall be coded 15.)

Educational (Other Minority). A State,
Federal, or local-government-owned
non-minority educational institution,
other than an HBCU. (Privately
owned minority educational institu-
tions, other than HBCU's, shall be
coded 25.)

(22) Item 16a—Woman-Owned
business (1 position). Enter ‘Y’ (yes) or
“N’’ (no) to indicate whether the
business concern is a woman-owned
business. A woman-owned business is
one that is at least 51 percent owned by
a woman or women who are U.S.
citizens and who also control and
operate the business.

(23) Item 17—Award Outside U.S.
Enter “L” for an award to a source
outside the U.S. Enter “M” for an award
to a source inside the U.S., if the
principal place of performance will be
outside the U.S. When this item is
coded “L” or ““M,” the PPC code entered
in item 14 of the NASA Form 507 must
be from the “work outside U.S.”
category of the PPC matrix.

(24) Item 18—Extent of competition (1
position). Enter the appropriate code
from the following list (except for non-
new-work (within-scope)
modifications):

Code Extent of competition.

2 | Sealed Bid. Award results from ac-
ceptance of a bid in response to a
formal invitation for bids or from
sealed bidding following an evalua-
tion of technical proposals (two-step
sealed bidding). (See FAR part 14.)
3 | Competed action—SEB. Competitive
offers are solicited from more than
one responsible offeror capable of
satisfying the Government’s require-
ments wholly or partially; award is
based on price, design, or technical
competition; and Source Evaluation
Board (SEB) procedures are used
to evaluate the proposals (see FAR
15.608). This code shall also be
used if Architect-Engineer Selection
Board procedures are used (see
FAR 36.603-2).

4 | Other competed action. Competitive
offers are solicited from more than
one responsible offeror capable of
satisfying the Government'’s require-
ments wholly or partially; award is
based on price, design, or technical
competition; and Source Evaluation
Board procedures are not used to
evaluate the proposals.

Code Extent of competition.

5 | Noncompetitive follow-on to competed
action. The procurement is for the
continued development or produc-
tion of a major system or highly
specialized equipment, including
major components thereof, that is
considered available only from the
original source, and it is likely that
award to any other source would re-
sult in (1) substantial duplication of
cost to the Government that is not
expected to be recovered through
competition, or (2) unacceptable
delays in fulfilling NASA's require-
ments (see FAR 6.302-1(b)(2)).

6 | Other not competed. Only one offer is
solicited and only one offer is re-
ceived capable of satisfying the
Government's requirements wholly
or partially; the work involved is not
a follow-on procurement reportable
under code 5 above. Include
awards resulting from unsolicited
proposals in this category.

(25) Item 19—Type of service or
product (4 positions). Enter the code
indicating the principal type of effort or
end item obtained under the contract. If
more than one classification applies to
the procurement, enter the one
accounting for the largest dollar volume
of procurement. Codes have been
established to identify research and
development (R&D) procurements,
service contracts, and supply and
equipment contracts. These codes may
be found in the FPDS Product and
Service Codes manual located in the
procurement administrative office at
each NASA installation.

(26) Item 20—Physically complete (1
position). Enter ‘Y’ (yes) if the contract
is physically complete, i.e., after all
articles and services called for under the
contract, including such related items as
reports, spare parts, and exhibits, have
been delivered to and accepted by the
Government (see FAR 4.804-4). Also
enter the date that the contract is
physically completed. Otherwise, this
field should be left blank.

(27) 20a—Contract/Grant Proposal
Number (18 positions). Enter the
contract/grant proposal number in this
field. This field is optional and not
reported to Headquarters.

(28) Item 21—Labor surplus area
award (1 position). “Y”" or “N”’ to
indicate whether the award is to a
concern in a labor surplus area (see FAR
Subpart 20.1).

(29) Item 22—FSS/Indefinite-delivery/
BOA contract no. (15 positions). Enter
the Federal Supply Schedule (FSS),
indefinite-delivery, or basic ordering
agreement (BOA) contract number
under which a delivery order has been
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placed if Item 15 (Kind of Action) is
coded 23, 24, 25, or 26.

(30) Item 23—Description of contract/
modification (narrative). Enter a brief
description of the end item or services
being procured. For modifications, enter
a brief description of the purpose.

(31) Item 24—CICA applicability (1
position).

(i) Pre-CICA: Code 1 Enter if the
contract action is a new contract (or
within-scope modification thereto)
resulting from a solicitation issued
before April 1, 1985, irrespective of the
award date.

(ii) Post-CICA: Code 2 Enter if the
contract action is a new contract
resulting from a solicitation issued on or
after April 1, 1985. All modifications to
such contracts are to be reported by this
code.

(32) Item 24a—Special handling (1
position). Center unique data element.

(33) Item 25—Proposed procurement
synopsized (1 position). Entry “Y” if the
procurement was synopsized prior to
award in the Department of Commerce’s
Commerce Business Daily. Enter “N” if
the procurement was not synopsized,
except enter “U” if the procurement was
not synopsized because of urgency.

(34) Item 26—Contract type (2
positions).

(i) Enter the code that identifies the
type of contract from the following list:

Code Contract type

01 | Fixed-Price, Firm (FAR 16.202 and
16.207). (Include Firm Fixed-Price,
level-of-effort term contracts in this
category.)
02 | Fixed-Price,
16.205).
03 | Fixed-Price with Economic Price Ad-
justment (FAR 16.203).

04 | Fixed-Price Incentive (FAR 16.204).
05 | Cost (No Fee) (FAR 16.302).

06 | Cost-Sharing (FAR 16.303). (The esti-
mated cost reported shall include
only the Government's share.)

07 | Cost-Plus-Fixed-Fee (FAR 16.306).

08 | Cost-Plus-Incentive-Fee (FAR 16.404—
1).

09 | Time-and-Materials (FAR 16.601).

10 | Labor-Hour (FAR 16.602).

12 | Cost-Plus-Award-Fee (FAR 16.404-2).

Redetermination (FAR

(if) Combination contract types shall be
reported as follows:

(A) Where the contract has one type of
incentive arrangement applying to cost
performance and another to technical and/or
schedule performance, report the contract
type assigned to the cost-incentive feature;
e.g., a contract providing a cost-plus-
incentive-fee arrangement on cost and an
award fee arrangement on technical and/or
schedule performance will be reported as
“‘Code 08—Cost-Plus-Incentive-Fee.”

(B) Where one or more items of work are
priced exclusively under one of the

arrangements coded above, with one or more
additional items priced exclusively under
another such arrangement, report the contract
type in accordance with the code assigned to
the arrangement under which the
predominate dollar amount will be spent.

(35) Item 27—No. of offerors solicited
(3 positions). Enter the number of firms
to which solicitations were provided.

(36) Item 28—Number of offers
received (3 positions). Enter the actual
number of offers received in response to
the solicitation.

(37) Item 29—Solicitation procedures
(1 position). This item pertains to the
requirements of FAR subparts 6.1 (Full
and Open Competition), 6.2 (Full and
Open Competition After Exclusion of
Sources), and 6.3 (Other Than Full and
Open Competition), with the exception
of the statutory authorities for other
than full and open competition (subpart
6.3), which are reported in Item 30.
Codes “A” through “L” designate the
competition alternatives described in
FAR part 6. Delivery-order contract
actions under indefinite-delivery
contracts shall be reported the same as
the initial contract when the following
criterion, in FAR 6.001(e), is met: They
are orders placed under indefinite-
delivery contracts that were entered into
pursuant to FAR part 6, and either the
contract was awarded under subpart 6.1
or 6.2 and all responsible sources were
realistically permitted to compete for
the requirements contained in the order,
or the contract was awarded under
subpart 6.3 and the required
justification and approval adequately
covers the requirements contained in
the order.

(i) Code A—Full and open
competition sealed bid is entered when
the sealed bidding (see FAR 6.401(a))
method of contracting was used.

(ii) Code B—Full and open
competition—competitive proposal is
entered when the FAR part 15,
Contracting by Negotiation, procedures
were used for a competitive solicitation.

(iii) Code C—Full and open
competition—combination is entered
when any combination of competitive
procedures (e.g., two-step sealed
bidding) was used (see FAR 6.102(c)).

(iv) Code D—Architect-engineer is
entered if the action resulted from
selection of sources for architect-
engineer (A&E) contracts in accordance
with Public Law 92-582 and procedures
in FAR subpart 36.6 (see FAR
6.102(d)(1)). The selection of a potential
A&E contractor is made by an A&E
Evaluation Board conducted in
accordance with 41 U.S.C. 541 et seq.
This selection process is considered a
competitive procedure and shall be
reported as a competitive award. When

award is an A&E contract and was a
result of a small business set-aside or
labor surplus area set-aside, use code K
in lieu of this code.

(v) Code E—NASA Research
Announcement/Announcement of
Opportunity is entered if the action
resulted from competitive selection of
basic research proposals as a result of

(A) A broad agency announcement
(NASA Research Announcement or
Announcement of Opportunity) that is
general in nature identifying areas of
research interest, including criteria for
selecting proposals, and soliciting the
participation of all offerors capable of
satisfying the Government’s needs and

(B) A peer or scientific review (see
FAR 6.102(d)(2)).

(vi) Code F—Multiple-award schedule
is entered if the action is an order issued
against a multiple-award schedule using
the procedures in FAR 8.405-1 (see FAR
6.102(d)(3)). This code shall be used for
multiple-award schedule contracts
(mandatory or optional). This code may
be used for ADP procurements, unless
the solicitation utilized make-or-model
specifications. Use of the multiple-
award schedule program is considered
to be a competitive procedure because
competitive procedures were used by
GSA to make the basic multiple-award
schedule contract awards under 41
U.S.C. 259(b)(3)(A). For reporting
purposes, an order issued against a
multiple-award schedule shall be
reported as a competitive award.

(vii) Code G—Alternate source—
reduced cost is entered if the action was
taken pursuant to FAR 6.202(a)(1),
which states that agencies may exclude
a particular source from a contract
action in order to establish or maintain
an alternative source or sources for the
supplies or services being acquired if
the agency head determines that to do
so would increase or maintain
competition and likely result in reduced
overall costs for the acquisition, or for
any anticipated acquisition of such
supplies or services.

(viii) Code H—Alternate source—
mobilization is entered if the action was
taken pursuant to FAR 6.202(a)(2),
which states that agencies may exclude
a particular source from a contract
action in order to establish or maintain
an alternative source or sources for the
supplies or services being acquired if
the agency head determines that to do
so would be in the interest of national
defense in having a facility (or a
producer, manufacturer, or other
supplier) available for furnishing the
supplies or services in case of a national
emergency or industrial mobilization.

(ix) Code J—Alternate source—
engineering/R&D capability is entered if
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the action was taken pursuant to FAR
6.202(a)(3), which states that agencies
may exclude a particular source from a
contract action in order to establish or
maintain an alternative source or
sources for the supplies or services
being acquired if the agency head
determines that to do so would be in the
interest of national defense in
establishing or maintaining an essential
engineering, research, or development
capability to be provided by an
educational or other nonprofit
institution or a federally funded
research and development center.

(X) Code K—Set-asides is entered if
the action resulted from use of
procedures for set-asides pursuant to
FAR 6.203. This includes small business
set-asides, labor surplus area set-asides,
or combinations thereof, but not
architect-engineer contracts (use Code
D). Code K also includes contract
actions under the Small Business
Innovation Research (SBIR) Program
established under Public Law 97-219.

(xi) Code L—Other than full and open
competition is entered if the action
resulted from use of other than full and
open competition pursuant to 10 U.S.C.
2304(c). The conditions or exceptions
permitting contracting without
providing for full and open competition
are prescribed in FAR 6.302. Enter this
code for noncompetitive awards made
under the authority of Section 8(a) of
the Small Business Act (see FAR
subpart 19.8). This code shall also be
used for all ADP procurements where
the solicitation utilized make-and-
model specifications.

(38) Item 30—Authority for other than
full and open competition. When Item
29 is coded “‘L,” this item must be
completed. Enter the applicable code
from the categories listed in this
paragraph (b)(38). This item identifies
the solicitation process and not the
extent of competition obtained.

(i) Code A—Unique source is entered
when the contract action is under 10
U.S.C. 2304(c)(1) and the agency’s
minimum needs can be satisfied only by
unique supplies or services available
from only one source or only one
supplier with unique capabilities (see
FAR 6.302-1(b)(1)).

(ii) Code B—Fellow-on contract is
entered when the contract action is
under 10 U.S.C. 2304(c)(1) and it is
likely that the award of follow-on
contracts must be to the original source
because award to any other source
would result in—

(A) Substantial duplication of cost to

the Government that is not expected to
be recovered through competition or

(B) Unacceptable delays in fulfilling
the agency’s requirements (see FAR
6.302-1(a)(2)(ii)).

(iii) Code C—Unsolicited research
proposal is entered when the contract
action is under 10 U.S.C. 2304(c)(1) as
the result of acceptance of an
unsolicited research proposal that
demonstrates a unique and innovative
concept, the substance of which—

(A) Is not otherwise available to the
Government and

(B) Does not resemble the substance of
a pending competitive acquisition (see
FAR 6.302-1(a)(2)(i)).

(iv) Code D—Patent/data rights is
entered when the contract action is
under 10 U.S.C. 2304(c)(1) because the
existence of limited rights in data,
patent rights, copyrights, or secret
processes; the control of basic raw
material; or similar circumstances make
the supplies and services available from
only one source (see FAR 6.302-1(b)(2)).

(v) Code E—Utilities is entered
when—

(A) The contract action is under 10
U.S.C. 2304(c)(1) when acquiring
electric power or energy, gas (natural or
manufactured), water, or other utility
services and circumstances dictate that
only one supplier can furnish the
service or

(B) The contemplated contract is for
construction of a part of a utility system
and the utility company itself is the
only source available to work on the
system (see FAR 6.302-1(b)(3)).

(vi) Code F—Standardization is
entered when the contract action is
under 10 U.S.C. 2304(c)(1) because the
agency head has determined under the
agency’s standardization program that
only specified makes and models of
technical equipment and parts will
satisfy the agency’s needs for additional
units or replacement items and only one
source is available (see FAR 6.302—
1(b)(4)).

(vii) Code G—Only one source—other
is entered when the contract action is
under 10 U.S.C. 2304(c)(1) to a single
source and codes “A” through “F’ of
this paragraph (b)(38) do not apply (see
FAR 6.302-1(b)).

(viii) Code H—Urgency is entered
when the contract action is under 10
U.S.C. 2304(c)(2) because—

(A) An unusual and compelling
urgency precludes full and open
competition and

(B) Delay in award of a contract
would result in serious injury, financial
or other, to the Government (see FAR
6.302-2(b)).

(ix) Code J—Mobilization is entered
when the contract action is under 10
U.S.C. 2304(c)(3) to a particular source
or sources in order to maintain a

facility, producer, manufacturer, or
other supplier available for furnishing
supplies or services in case of a national
emergency or to achieve industrial
mobilization (see FAR 6.302-3(b)(1)).

(X) Code K—Essential R&D
capabilities is entered when the contract
action is under 10 U.S.C. 2304(c)(3) to
a particular source or sources in order
to establish or maintain an essential
engineering, research, or development
capability to be provided by an
educational or other nonprofit
institution or a federally funded
research and development center (see
FAR 6.302-3(b)(2)).

(xi) Code L—International agreement
is entered when the contract action is
under 10 U.S.C. 2304(c)(4) because full
and open competition is precluded by—

(A) The terms of an international
agreement or treaty between the United
States and a foreign government or
international organization or

(B) The written directions of a foreign
government reimbursing the agency for
the cost of the acquisition of the
supplies or services (see FAR 6.302-4).

(xii) Code M—Authorized by statute
is entered when the contract action is
under 10 U.S.C. 2304(c)(5) because a
statute expressly authorizes or requires
that the acquisition be made through
another agency or from a specified
source (see FAR 6.302-5(a)(2)(i)). This
code should be used for noncompetitive
8(a) awards.

(xiii) Code N—Authorized resale is
entered when the contract action is
under 10 U.S.C. 2304(c)(5) for a brand-
name commercial item for resale
through commissaries or other similar
facilities (see FAR 6.302-5(a)(2)(ii)).

(xiv) Code P—National security is
entered when the contract action is
under 10 U.S.C. 2304(c)(6) because
disclosure of the Government’s needs
would compromise the national security
(see FAR 6.302-6).

(xv) Code Q—Public interest is
entered when the contract action is
under 10 U.S.C. 2304(c)(7) because the
agency head has determined that full
and open competition is not in the
public interest in the particular
acquisition concerned (see FAR 6.302—
7).
(39) Item 31—Labor statutes (1
position). Enter the appropriate code, in
accordance with the provisions of the
contract, from the following list:

Code Statutory requirements

N | Not subject to statutory requirements
listed below.

1 | Subject to Walsh-Healey Act, manu-
facturer (FAR 22.606-1).

2 | Subject to Walsh-Healey Act, regular
dealer (FAR 22.606-2).
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Code Statutory requirements

3 | Subject to Service Contract Act (FAR
subpart 22.10).

4 | Subject to Davis-Bacon Act (FAR
22.403-1).

(40) Item 32—Standard Industrial
Classification (SIC) Code (4 positions).
Enter the code identifying the industry
category within which the principal
(determined by the predominance of
dollars awarded) product produced or
distributed or services rendered would
best fit. Industry categories are
published in the Standard Industrial
Classification Manual maintained and
issued by the Office of Management and
Budget (OMB). A listing of the SIC
codes, without the detailed lists of
products and services falling within
each category, can be found at FAR
19.102(g).

(41) Item 33—Contract administration
delegated. Enter Y (yes) or “N”’ (no)
in the first blank to indicate whether
any contract administration functions
have been delegated to another
Government agency (see FAR subpart
42.2). If an ““N”” was entered, leave the
rest of this field blank. If a “Y”” was
entered, continue to the second blank
and enter a Y or ““N” to indicate
whether there was a blanket delegation.
A blanket delegation is defined as a
delegation of all contract administration
functions listed in FAR 42.302(a), with
the exception of those non-assignable
functions specified in 1842.202(c), plus
post award audit. If not a blanket
delegation, enter a ‘Y’ for each
individual function delegated among
the ten items listed. It is not necessary
to enter an ““N”” for non-delegated
functions.

(42) Item 34—Preference program.
Report the code that represents the
preference program used in making the
award. Report Code H if no preference
program applies or the preference
program is not otherwise listed.

(i) Code A—Directed to sheltered
workshops. Report this code for an
award to a workshop for the blind or a
workshop for the other severely
handicapped pursuant to FAR subpart
8.7.

(i) Code B—8(a) Program. Report this
code for actions with the Small Business
Administration pursuant to FAR subpart
19.8.

(iii) Code C—Combined labor surplus/
small business set-aside. Report this
code for a combined labor surplus area
and small business set-aside award
made to a small business concern
pursuant to FAR subpart 19.5.

(iv) Code D—Small business set-aside.
Report this code for a small business

set-aside (including Small Business
Innovation Research (SBIR)) award
made pursuant to FAR subpart 19.5.

(v) Code E—Labor surplus area set-
aside. Report this code for a labor
surplus area set-aside award made
pursuant to FAR subpart 20.2.

(vi) Code F—Tie-bid preference.
Report this code for all tie-bid
preference awards (see FAR 19.202-3)
made pursuant to FAR subpart 19.5.

(vii) Code G—Designated entities set-
aside. Report this code for awards set-
aside for disadvantaged business,
women-owned business, HBCU'’s, and
other minority institutions. (This covers
the 26 procurements authorized by the
D&F signed by the Administrator on
December 1, 1992.)

(viii) Code H—No preference
program. Report this code if the award
is not made pursuant to a preference
program, or if the preference program is
not listed in this paragraph (b)(42).

(43) Item 35—Advisory/Assistance
services contract (1 position). Enter “Y”
(yes) or ““N”” (no) to indicate whether the
contract is for advisory and assistance
services.

(44) Item 36—Support services type
contract (1 position). Enter *Y”’ (yes) or
“N’’ (no) to indicate whether the
contract is for support services. This
includes on- or near-site performance
where the services are a major element
of the contract. It excludes:

(i) Construction, alteration, and
repair;

(i) Small purchases and incidental
services;

(iii) Prime product development
contracts;

(iv) Operations support contracts, i.e.,
effort at major facilities associated with
carrying out mission operations;
tracking station operations; and support
funded by STS operations; and

(v) Tenants.

(45) Item 37—Cost Accounting
Standards clause (1 position). Enter “Y”’
(yes) or “N”” (no) to indicate whether the
contract contains the Cost Accounting
Standards clause (see FAR 30.201-4).

(46) Item 38—New technology or
patent rights clause (1 position). Enter
“Y” (yes) or “N” (no) to indicate
whether a new technology or patent
rights clause is included in the contract.
(See 1827.373). A ““Y”" entry for
contracts with small businesses,
nonprofit organizations, and
educational institutions will indicate a
patent rights clause. A “Y”’ entry for
contracts with large businesses will
indicate a new technology clause.

(47) Item 39—Subcontracting program
plan (1 position). Enter *Y”’ (yes) or “N”’
(no) to indicate whether the contract
contains a subcontract plan requiring

the contractor to furnish the information
prescribed on Standard Forms 294 and
295 (see 1804.674 and FAR 19.702).
Enter “W’’ (waiver) when there are no
subcontracting opportunities, for
contracts performed entirely outside the
United States, and for GSA Federal
Supply Schedule contracts containing
plans. Use Code *Y”" for corporate plans
with individual contract goals.

(48) Item 40—SBIR award (1
position). Enter “N” (no) if the contract
action is not in support of the Small
Business Innovation Research (SBIR)
Program (Pub. L. 97-219). Enter Code
*1” if the contract action is related to a
Phase | contract in support of the
program. Enter Code *“2” if the contract
action is related to a Phase Il contract in
support of the program. Enter Code **3”
for Phase Il SBIR contracts. Phase Il
SBIRs and SBIRs funded by agencies
other than NASA should use PPC Code
GF.

(49) Item 41-STTR award (1 position).
Enter Code ““N”’ (no) if the contract
action is not in support of the Small
Business Technology Transfer (STTR)
Program (Pub. L. 102-564).

Enter Code ““1” if the contract action
is related to a Phase | contract in
support of the program. Enter Code ‘2"
if the contract action is related to a
Phase Il contract in support of the
program.

(50) Item 42—Contract for foreign
government or international
organization. Enter *Y”’ (yes) if a foreign
government or international
organization is bearing any part of the
cost of the action. Otherwise, enter ““N”’

no).

( (%1) Item 43—Management reporting
requirements (MRR): correlated cost and
performance data reporting (1 position).
Enter one of the following codes (see
NHB 9501.2):

Code Reporting required

None required.

NASA Form 533M only.

NASA Forms 533M and 533Q.

NASA Forms 533M and 533P.

NASA Forms 533P and 533Q.

NASA Forms 533M, 533P, and 533Q.

ounhwnNnZ

(52) Item 44—Management reporting
requirements (MRR): property and space
hardware reporting (1 position). Enter
one of the following codes (see FAR
45.505-11):

Code Reporting required

N | None required.

2 | NASA Form 1018, without space
hardware.

3 | NASA Form 1018, with space hard-
ware.
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(53) Item 45—Trade data (3 blocks).

(i) First block—number of bidders
offering foreign item (1 position). Enter
one numeric code (0-9) to indicate the
number of firms that offered foreign end
products. An entry is required
regardless of whether the Buy American
Act is invoked or not. If none, enter “‘0”".
If 9 or more, enter “‘9”".

(ii) Second block—Percent difference
(2 positions). If the evaluation factor
under the Buy American Act is used
and results in award to a firm offering
a domestic product, enter the percentage
difference between the award price and
that of the low firm offering a foreign
end product, computer before
application of the Buy American Act
differential, i.e., the difference divided
by the price of the low firm offering a
foreign end product. Enter the
percentage as a whole number. If the
evaluation factor under the Buy
American Act is not used, enter ““00”.

(iii) Third block—Country of
manufacturer (2 positions). If the
product is manufactured, mined, or
grown in the United States (the 50 states
and the District of Columbia) or the
service is performed by a U.S.
contractor, enter “*US”. If the product is
manufactured, mined, or grown in a
foreign country, enter the code from
FIPS PUB 10-3 of that country/area. In
the case of a service, if the service is
performed by a foreign contractor, enter
the code from FIPS PUB 10-3 of that
country/area. This publication may be
obtained from the Headquarters Office
of Procurement, Analysis Division
(Code HC).

(54) Item 46—Demonstration test
program (1 position). Enter *“Y” or “N”
to indicate whether the award is a new
contract awarded to a U.S. business
concern as a result of a solicitation
issued on or after January 1, 1989, under
the Small Business Competitiveness
Demonstration Program (see FAR
subpart 19.10 and 1819.10). This item
must be completed for awards to large
businesses as well as for awards to small
businesses.

(55) Item 47—Emerging small
business (1 position). Complete this
item only if Item 46 is coded *'Y.” Enter
“Y” or “N” to indicate whether the
contractor represents that it is an
emerging small business concern (see
FAR 19.1002 for definition of emerging
small business).

(56) Item 48—Emerging small
business reserve award (1 position).
Complete this item only if Item 46 is
coded ““Y.” Enter “Y” or ““N” to indicate
whether the contract award was
reserved for emerging small business
concerns.

(57) Item 49—Size of small business
(1 position). Complete this item only if
Item 46 is coded “Y” and the award is
to a small business. Enter the code that
corresponds to the range of the number
of employees or the range of the average
annual gross revenue for the small
business contractor receiving the award
as represented by the contractor in
response to the solicitation.

(58) Item 50—Value Engineering
Clause. Enter Y (yes) or “N”" (no) to
indicate whether the contract contains
any one of the value engineering clauses
at FAR 52.248-1, 52.248-2, or 52.248—
3.

(59) Item 51—Effective date. Enter the
year, month, and day (two numerics
each) of the contract’s effective date.

(60) Item 52—Security code (1
position). Enter *“Y”’ or ““N”’ to indicate
whether Defense Industrial Security
clearances are required during contract
performance.

(61) Item 53—Equipment code (1
position). Enter *Y”” or ““N”’ to indicate
whether the contract will involve
government furnished or contractor
acquired property.

(62) Item 54—Administrator code (3
positions). Enter the code which
identifies the individual at the
contracting installation responsible for
administration of the contract.

(63) Item 55—Contracting officer code
(3 positions). Enter the code which
identifies the contracting officer
assigned to the contract.

(64) Item 56—Negotiator code (3
positions). Enter the code which
identifies the individual responsible for
negotiating the contract.

(65) Item 57—COTR name (15
positions). Enter the name of the
Contracting Officer’s Technical
Representative (COTR) for the contract.

(66) Item 58—O0Organization code (5
positions). Enter the organization code
for the responsible technical
organization for which the contract has
been awarded.

(67) Item 59—Contract fund code (1
position). Enter the appropriate code to
indicate whether the contract is fully
funded, incrementally funded, or
unfunded.

(68) Item 60—Reason not small
business (2 positions). Enter the
appropriate two digit code to identify
the reason the contract was not awarded
to a small business concern.

(69) Item 61—FIP Resources Decision
Document (1 position). Enter FRDD
number, if applicable.

(70) Item 62—KMA number (7
positions). Enter the Delegation of
Procurement Authority case number
assigned by GSA for FIP Resources
(KMA-xx-yyyy(-y)), if applicable.

(71) Item 63—Center unique. This
field may be used at the discretion of
individual centers to collect data not
elsewhere reported on the form (e.g.,
taxpayer identification numbers).
Otherwise leave this time blank.

(72) Item 64—Cancellation date (6
positions). If it is necessary to cancel a
previously executed modification, enter
the year, month, and day (two numerics
each) of such cancellation.

(73) Item 65—Total contract value
including options. Enter the definitized
contract value (including maximum
potential fee or profit) plus the value of
any options (including maximum
potential fee or profit) available in the
contract. Round entries to the nearest
whole dollar.

(74) Item 66—Estimated cost or fixed
price (11 positions). Enter the estimated
cost or fixed price for all new awards.
For modifications, enter only the
increase or decrease effected by the
respective modification. For cost-
reimbursement contracts, enter the
estimated cost, exclusive of fee. For
fixed-price contracts, enter the total
fixed price, including the negotiated
profit. For time-and-materials and labor-
hour contracts, enter the total estimated
contract price, including profit. Round
all entries to the nearest whole dollar.
Do not report amounts for priced
options that have not been exercised in
this field.

(75) Item 67—Fee (11 positions). This
item pertains to cost-reimbursement
contracts only. For new awards, enter
the definitized negotiated fee, broken
down into the types of fee indicated on
the form. For modifications, enter only
the increase or decrease effected by the
respective modification. For incentive
contracts, enter the target fee. For
award-fee contracts, enter the base fee
plus the maximum, available award fee.
Also enter the total of the different types
of fees reported. Round entries to the
nearest whole dollar.

(76) Item 68—Action obligation. Enter
the dollar amount obligated (increase or
decrease) of the reported action. Report
obligations for cost and fee separately
and enter the total obligations reported.
Round entries to the nearest whole
dollar.

(77) Item 69—Funded through date (6
positions). For incrementally funded
contracts, enter the date through which
the contract is funded.

(78) Item 70—Delegation of
Procurement Authority ceiling amount
(11 positions). Enter DPA ceiling
amount, if applicable.

(79) Item 71—FIRMR Applicability (1
position). Indicate whether the FIRMR
applies to the procurement.
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(80) Item 72—Delegation of
Procurement Authority expiration date
(6 positions—YYMMDD). Enter the date
that the DPA expires, if applicable.

16. Section 1804.671-6 is revised to
read as follows:

1804.671-6 Special procurement
placement codes (PPC's) for certain
procurements.

(a) The accounting copies for all
procurements of $25,000 or less from
“Disadvantaged Business Firms-Direct”
shall be coded with the second letter
“M” in the PPC; e.g., BM or KM.

(b) The accounting copies for all
procurement of $25,000 or less from
“Women-Owned Business Firms’ shall
be coded with the second letter “W” in
the PPC; e.g., BW or KW.

(c) All procurement awards over
$25,000 and the accounting copies for
procurement actions of $25,000 or less
(no NASA Form 507 is required) placed
through the Small Business
Administration with a disadvantaged
business firm under section 8(a) of the
Small Business Act shall be coded with
PPC “PS” for noncompetitive and “PF”
for competitive. The accounting copies
for all procurements (except FSS orders)
of $2,500 or less shall be coded with
PPC’s CC, EC, HC, IC, LC, MC, OC, PC,
VC, or ZC.

17. Sections 1804.672 through
1804.675 are removed.

18. In section 1804.676, ‘‘(Code FEH)”
is revised to read “(Code FET)".

PART 1812—CONTRACT DELIVERY
OR PERFORMANCE

1812.103 [Amended]

19. In section 1812.103, the citations
*1814.407 and 1815.1002" are revised
to read ““1814.408 and 1815.1003"".

1812.302 [Amended]

20. In section 1812.302, paragraph (b)
is revised to read as follows:

1812.302 General.

(a) * * *

(b) Additional regulatory guidance is
available in “DPAS, Defense Priorities
and Allocations System,” Department of
Commerce, International Trade
Administration, Office of Industrial
Resource Administration, Washington,
DC 20250, October 1984, 66 pages
(copies available from Department of
Commerce), and the DOD Priorities and
Allocations Manual, DOD 4400.1-M,
May 1995. The DOC booklet contains
the pertinent parts of 15 CFR part 700
and is the recommended guidance on
the DPAS to contractors and suppliers
receiving rated orders.

PART 1813—SMALL PURCHASE AND
OTHER SIMPLIFIED PURCHASE
PROCEDURES

Subpart 1813.4—Imprest Fund

1813.403, 1813.403-70, 1813.404, 1814.405
[Redesignated]

21. Sections 1813.403, 1813.403-70,
1813.404, and 1813.405 are redesignated
as sections 1813.402, 1813.402-70,
1813.403, and 1813.404.

22. In paragraph (b) of the newly
designated section 1813.402-70, the
citation “FAR 13.403" is revised to read
“FAR 13.402".

23. In paragraph ((b)(5) of the newly
designated section 1813.403, the
citation “1813.405(b)” is revised to read
“1813.404(b)".

24. In paragraph (e)(3) of the newly
designated section 1814.404, the
citation “1813.404" is revised to read
©1813.403".

1813.505-2 [Redesignated]

25. Section 1813.505-2 is
redesignated as section 1813.505-1, and
the section heading to the newly
designated section 1813.505-1, “Agency
order forms in lieu of Optional Forms
347 and 348" is revised to read
“Optional Form (OF) 347, Order for
Supplies or Services, and Optional
Form (OF) 348, Order for Supplies or
Services-Continuation”.

1813.7003 [Amended]

26. In paragraph (a) of section
1813.7003, the citation “FAR 13.404" is
revised to read “FAR 13.403".

PART 1814—SEALED BIDDING

Subpart 1814.4—Opening of Bids and
Award of Contract

1814.406, 1814.406-3, 1814.406-4, 1814.407,
1814.407-1 [Redesignated]

27. Sections 1814.406, 1814.406-3
1814.406-4, 1814.407, and 1814.407-1
are redesignated as sections 1814.407,
1814.407-3, 1814.407-4, 1814.408, and
1814.408-1.

28. In paragraph (a) of the newly
designated section 1814.407-3, the
citation “FAR 14.406-3(a) and (b)” is
revised to read “FAR 14.407-3(a) and
(b)”, the citation “FAR 14.406-3(d)” is
revised to read “FAR 14.407-3(d)”, and
the citation “FAR 14.406-3(c)” is
revised to read “FAR 14.407-3(c)”.

29. In paragraph (b) of the newly
designated section 1814.407-3, the
citation “FAR 14.406-3(a)” is revised to
read “FAR 14.407-3(a)”.

30. In paragraph (c) of the newly
designated section 1814.407-3, the
citation “FAR 14.406-3" is revised to
read “FAR 14.407-3".

31. In the newly designated section
1814.407-4, the citation “FAR 14.406—
4(b) and (c)” is revised to read “FAR
14.407-4(b) and (c)”” and the citation
“FAR 14.406-4 (d)” is revised to read
“FAR 14.407-4(d)”.

PART 1815—CONTRACTING BY
NEGOTIATION

1815.412 [Amended]

32. In section 1815.412, the section
heading ““Late proposals and
modifications” is revised to read ‘““‘Late
proposals, modifications, and
withdrawals of proposals”.

1815.413 [Amended]

33. In paragraph (b) to section
1815.413, the citations “FAR 15.1003
and 1815.1003" are revised to read
“FAR 15.1004 and 1815.1004"".

Subpart 1815.10—Preaward, Award,
and Postaward Notifications, Protests,
and Mistakes

1815.1002, 1815.1003, 1815.1003-1,
1815.1003-2, 1815.1003-3, 1815.1003-4
[Redesignated]

34. Sections 1815.1002, 1815.1003,
1815.1003-1, 1815.1003-2, 1815.1003-3
and 1815.1003-4 are redesignated as
sections 1815.1003, 1815.1004,
1815.1004-1, 1815.1004-2, 1815.1004-3
and 1815.1004-4.

35. In newly designated section
1815.1003, the citation “FAR 15.1002”
is revised to read “FAR 15.1003"".

36. In paragraph (a) to the newly
designated section 1815.1004-2, the
citation “FAR 15.1003” is revised to
read “FAR 15.1004".

1819.502-3 [Amended]

37. In section 1819.502-3, paragraph
(a)(1) is revised to read as follows:

1819.502-3 Partial set-asides.

(a)(1) Contracting officers shall
require offers obtained from firms
eligible for the set-aside portion of the
requirement under the clause at FAR
52.219-7, Notice of Partial Small
Business Set-Aside, to be in writing and
to include agreement—

(i) On the price for the available set-
aside quantity,

(ii) On the delivery schedule,

(iii) That all other terms and
conditions of the solicitation apply to
the set-aside award, and

(iv) To include the clause at FAR
52.215-2, Audit and Records—

Negotiation.
* * * * *
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PART 1825—FOREIGN ACQUISITION

Subpart 1825.9—Additional Foreign
Acquisition Clauses

1825.901 [Amended]

38. Section 1825.901 is revised to read
as follows:

1825.901 Omission of Audit Clause.

(a) The contracting officer’s request to
use the clause at FAR 52.215-2, with its
Alternate 11, shall consist of the
proposed determination and findings
(together with any relevant support
information) prepared for the
Administrator’s signature. The
procurement officer shall forward the
package to the Associate Administrator
for Procurement (Code HC).

(b) When the clause at FAR 52.215—
2 is used with its Alternate 11l the
contracting officer shall prepare a
written report in triplicate to be
furnished to the Congress. The head of
the installation concerned shall sign the
report and forward it to the Associate
Administrator for Procurement (Code
HC), who shall submit it to the
Administrator for the Administrator’s
signature and forwarding to Congress.

PART 1834—MAJOR SYSTEM
ACQUISITION

1834.005-1 [Amended]

39. In section 1834.005-1, paragraph
(k) is removed, and the existing
paragraph (1) is redesignated as
paragraph (k).

PART 1835—RESEARCH AND
DEVELOPMENT CONTRACTING

1835.016-70 [Amended]

40. In paragraph (€)(9) of section
1835.016-70, the citation “1815.1003”
is revised to read “1815.1004".

PART 1836—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

1836.304 [Amended]

41. In section 1836.304, the citation
©1814.407-1(f)" is revised to read
©1814.408-1(f)".

1836.602-5 [Amended]

42. In section 1836.602-5, the section
heading ““Short selection processes for
contracts not to exceed the small
purchase limitation” is revised to read
“Short selection process for contracts
not to exceed the simplified acquisition
threshold”.

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

1852.204-70 [Removed]
43. Section 1852.204-70 is removed.

PART 1870—NASA SUPPLEMENTARY
REGULATIONS

Subpart 1870.1—NASA Acquisition of
Investigations System

44. In the introductory text to section
1870.102, App. |, Chapter 5, paragraph
504, the citation *“1815.1003" is revised
to read “1815.1004".

Subpart 1870.3—NASA Source
Evaluation

45. In section 1870.303, App. |,
Chapter 4, paragraph 407, paragraph 8.
is revised to read as follows:

1870.303 Source Evaluation Board
Procedures.
* * * * *

Chapter4* * *

407 |Initial Evaluation * * *

8. Notification of Unsuccessful
Offerors. The contracting office shall
notify each unsuccessful offeror in
accordance with FAR 15.1002.

* * * * *

46. In section 1870.303, App. I,
Chapter 6, paragraph 602, paragraph
1.a., the citation “FAR 15.1001" is
revised to read “FAR 15.1002”, and in
paragraph 1.b. the citations “FAR
15.1001(c) and 15.1002" are revised to
read “FAR 15.1002(c) and 15.1003"".

[FR Doc. 95-22572 Filed 9-13-95; 8:45 am]
BILLING CODE 7510-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 217, 222, and 227

[Docket No. 950427117-5220-03; 1.D.
042095E]

RIN 0648—-AH97

Sea Turtle Conservation; Restrictions
Applicable to Shrimp Trawl Activities;
Leatherback Conservation Zone

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule establishes all
inshore and offshore waters from Cape

Canaveral, FL (28°24.6' N. lat.) to the
North Carolina-Virginia border (36°30.5'
N. lat.) as the leatherback conservation
zone and provides for short-term
closures of areas in that zone when high
abundance levels of leatherback turtles
are documented. Upon such
documentation, NMFS will prohibit, in
the closed areas, fishing by any shrimp
trawler required to have a turtle
excluder device (TED) installed in each
net that is rigged for fishing, unless the
TED installed is specified in the
regulations as having an escape opening
large enough to exclude leatherback
turtles. This rule is necessary to reduce
mortality of endangered leatherback sea
turtles incidentally captured in shrimp
trawls.

EFFECTIVE DATE: October 16, 1995.
ADDRESSES: Requests for a copy of the
environmental assessment (EA) or the
contingency plan, prepared for this rule
should be addressed to the Chief,
Endangered Species Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Charles A. Oravetz, (813) 570-5312, or
Phil Williams, (301) 713-1401.

SUPPLEMENTARY INFORMATION:
Background

All sea turtles that occur in U.S.
waters are listed as either endangered or
threatened under the Endangered
Species Act (ESA) of 1973. The Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata) are
listed as endangered. Loggerhead
(Caretta caretta) and green (Chelonia
mydas) turtles are listed as threatened,
except for breeding populations of green
turtles in Florida and on the Pacific
coast of Mexico, which are listed as
endangered. The incidental take and
mortality of these species, as a result of
fishing activities, have been
documented in the Gulf of Mexico and
along the Atlantic seaboard.

Under the ESA and its implementing
regulations, it is prohibited to take sea
turtles. The incidental taking of turtles
during shrimp fishing in the Atlantic
Ocean off the coast of the southeastern
United States and in the Gulf of Mexico
is excepted from the taking prohibition
pursuant to sea turtle conservation
regulations at 50 CFR 227.72, which
include a requirement that shrimp
trawlers have a NMFS-approved TED
installed in each net rigged for fishing
throughout the year. The use of TEDs
significantly reduces mortalities of
loggerhead, green, Kemp’s ridley, and
hawksbill sea turtles. Because
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leatherback turtles are larger than the
escape openings of most NMFS-
approved TEDs, use of these TEDs is not
an effective means of protecting
leatherback turtles.

As a result of their primarily pelagic
existence, leatherbacks normally occur
outside of areas where they would be
subject to taking by shrimp trawlers.
During most months of the year,
leatherbacks are not abundant in
shrimping areas, and only isolated
incidents of taking by trawlers occur.
However, the coastal waters of northern
Florida, Georgia, South Carolina, and
North Carolina experience relatively
high abundance levels of leatherbacks as
a periodic winter and spring
phenomenon. When leatherback
abundance is high and shrimp trawlers
are fishing, leatherback stranding pulses
have been documented on adjacent
beaches. A NMFS Biological Opinion
prepared for a revision to the sea turtle
conservation regulations, published in
the Federal Register on December 4,
1992, (57 FR 57348), specifically
addressed episodic stranding events
from Florida through North Carolina,
and required NMFS to develop and
implement a contingency plan to solve
this problem.

A contingency plan for protection of
leatherback turtles on the Atlantic
seaboard that can be implemented, if
necessary, was prepared in cooperation
with State officials from Florida,
Georgia, and South Carolina. The
necessity for implementation of
protective measures for leatherback
turtles is expected to be on an annual
basis but only for short periods of time
in relatively small, specific areas at any
one time. The plan considers several
options to provide protection, and any
or all of them may be implemented, if
necessary. These options include:
Closure of areas to all fishing, use of
restricted tow times in lieu of TEDs,
mandatory observers, and use of NMFS-
approved TEDs with escape openings
large enough to exclude leatherback
turtles.

Aerial surveys have been conducted
for sea turtles off the Florida and
Georgia coasts since 1988 and off the
coast of South Carolina since 1993.
Beginning in December or January each
year, concentrations of leatherback
turtles occur in northeastern Florida
waters. During the month of March,
leatherbacks begin moving north and
usually enter Georgia waters in late
March or early April. Peak
concentrations occur in Georgia waters
during April and May and by mid-June
the concentrations have left Georgia.
Leatherback concentrations occur in
waters off South Carolina from late

April generally through the first part of
June.

Shrimping occurs year round in
northeastern Florida waters, but the
activity levels during any given month
may vary from year to year. Shrimp
fishing is closed in the State waters of
Georgia until June 1 of each year, but
shrimping begins in Federal waters off
Georgia generally in April or early May.
The State of South Carolina opens its
waters to shrimping between May 15
and June 30, depending upon the
presence of shrimp. Shrimping in
Federal waters off South Carolina
generally begins in early May. Based
upon leatherback turtle concentration
information and normal shrimp fishing
activities, the most likely period for
shrimp vessel interactions with
leatherbacks in the leatherback
conservation zone is January through
June each year.

Each spring for the last 2 years, NMFS
has issued temporary 30-day restrictions
establishing a leatherback conservation
zone (58 FR 28790, May 17, 1993; 59 FR
23169, May 5, 1994; 59 FR 29545, June
8, 1994). An interim rule (60 FR 25620,
May 12, 1995) was issued this past year
to provide a mechanism for short-term
protection, and NMFS published a
proposed rule (60 FR 25663, May 12,
1995) to provide for a permanent
framework to protect leatherback sea
turtles.

Comments and Responses on the
Proposed Rule

No comments were received on the
proposed rule.

Requirements

This rule establishes a framework
whereby short-term closures may be
instituted on an expedited basis in order
to protect leatherbacks. Specifically, the
rule establishes all inshore and offshore
waters of the Atlantic area from Cape
Canaveral, FL (28°24.6' N. lat.), to the
North Carolina-Virginia border (36°30.5'
N. lat.) as the “leatherback conservation
zone.”

During the months of January through
June, NMFS will conduct weekly aerial
surveys of the leatherback conservation
zone. If sightings of leatherback turtles
during such surveys exceed 10 animals
per 50 nautical miles (nm) (92.6 km) of
trackline, the survey will be replicated
within 24 hours, or as soon as
practicable thereafter, to ensure that
leatherback turtle presence is persistent
in the area. If surveys demonstrate the
continued presence of large
concentrations of leatherbacks, NMFS
will prohibit shrimp fishing in these
specific areas by any shrimp trawler
required to have a NMFS-approved TED

installed in each net rigged for fishing,
unless the TED installed is one of the
NMFS-approved TEDs described below.
Those TEDs have been determined to
have escape openings large enough to
exclude leatherbacks. In addition,
owners and operators of vessels
operating in closed areas with an
allowed TED, as described below, will
be required to register with the Director,
Southeast Region, NMFS (Regional
Director) in accordance with 50 CFR
227.72(e)(6)(iv)(A) through (F). Upon
written request by the Regional Director,
they will be required to carry a NMFS-
approved observer aboard such
vessel(s). A shrimp trawler in the
leatherback conservation zone will be
required to comply with the terms and
conditions specified in such written
request, as well as provide information
on trawling hours, gear modifications
and turtle captures.

Notice of specific area closures will be
published in the Federal Register and
will be effective upon filing of such
notice for public inspection at the Office
of the Federal Register. Closures will be
announced immediately on the NOAA
weather channel, in newspapers, and
other media. Areas with high
leatherback abundance, as documented
by the aerial surveys, will be closed for
a period of 2 weeks. A closed area will
include all, or a portion of, inshore and
offshore waters 10 nm (18.5 km)
seaward of the COLREGS demarcation
line, bounded by 1° lat. coinciding with
the trackline. Shrimp trawlers in the
leatherback conservation zone will be
responsible for monitoring the NOAA
weather channel for closure
announcements. Shrimp trawlers may
also call (813) 570-5312 for updated
area closure information.

NMFS-Approved TEDs With Escape
Openings Large Enough for
Leatherback Sea Turtles

NMFS has approved modifications to
the Taylor and the Morrison TEDs, as
well as a modification to the single-grid
hard TED, that will allow leatherback
turtles to escape the trawl. Descriptions
of the Taylor and Morrison TED
modifications are found at 50 CFR
227.72(e)(4)(iii)(E), and the modified
single-grid hard TED is described at 50
CFR 227.72(e)(4)(1)(G)(2)(ii).

Classification

This rule has been determined to be
not significant for purposes of E.O.
12866.

This rule establishes a registration
program that contains a collection-of-
information requirement subject to the
Paperwork Reduction Act, namely,
registration by vessels fishing in the
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leatherback conservation zone from
Cape Canaveral, FL, to the Virginia-
North Carolina border. This collection
has been approved by Office of
Management and Budget under control
number 0648—-0267. The public
reporting burden for this collection of
information is estimated to average 7
minutes per response, including the
time needed for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

The Assistant Administrator for
Fisheries, NOAA,(AA) prepared an EA
for the interim rule (60 FR 25620, May
12, 1995) and concluded that, with
specified mitigation measures, it will
have no significant impact on the
human environment. The AA has
determined that the EA prepared for the
interim rule is applicable to this final
rule. Copies of the EA are available (see
ADDRESSES).

Authority: 16 U.S.C. 1531-1544; and 16
U.S.C. 742a et seq., unless otherwise noted;

16 U.S.C. 1531-1543; and 16 U.S.C. 1531 et
seq.

Dated: September 7, 1995.

Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, the interim rule amending 50
CFR parts 217, 222, and 227, which was
published at 60 FR 25620 on May 12,
1995, is adopted as a final rule without
change.

[FR Doc. 95-22828 Filed 9-13-95; 8:45 am]
BILLING CODE 3510-22-F
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

[Docket No. PRM-50-62]

Nuclear Energy Institute; Receipt of a
Petition for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; Notice
of receipt.

SUMMARY: The Nuclear Regulatory
Commission (NRC) has received and
requests public comment on a petition
for rulemaking filed by the Nuclear
Energy Institute (NEI) on behalf of the
nuclear power industry. The petition
has been docketed by the Commission
and assigned Docket No. PRM-50-62.
The petitioner requests that the NRC
amend its regulations regarding quality
assurance programs to permit nuclear
power plant licensees to change their
quality program described or referenced
in a licensee’s Safety Analysis Report
(SAR) without prior NRC approval
under specified conditions. The
petitioner believes that this amendment
would improve the regulatory process
and increase the safety of commercial
nuclear power plants through a more
efficient use of agency and industry
resources.

DATES: Submit comments by November
28, 1995. Comments received after this
date will be considered if it is practical
to do so, but assurance of consideration
cannot be given except to those
comments received on or before this
date.

ADDRESSES: For a copy of the petition,
write: Rules Review Section, Rules
Review and Directives Branch, Division
of Freedom of Information and
Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

Submit comments to: Secretary, U.S.
Nuclear Regulatory Commission,

Washington, DC 20555-0001. Attention:
Docketing and Services Branch.

Deliver comments to 11555 Rockville
Pike, Rockville, Maryland, between 7:45
am and 4:15 pm on Federal workdays.

Electronic Access, see SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washingtion, DC 20555—
0001. Telephone: 301-415-7163 or Toll
Free: 800-368-5642.

SUPPLEMENTARY INFORMATION:
Electronic Access

Comments may be submitted through
the Internet by addressing electronic
mail to INTERNET:SECY@NRC.GOV.
Comments may also be submitted
electronically, in either ASCII text or
WordPerfect format (version 5.1 or
later), by calling the NRC Electronic
Rulemaking Bulletin Board (BBS) on
FEDWORLD.

The BBS is an electronic information
system operated by the National
Technical Information Service of the
Department of Commerce. The purpose
of this bulletin board BBS is to facilitate
public participation in the NRC
regulatory process, particularly
rulemakings. With publication of this
notice, proposed rulemakings and
appropriate supporting documents will
be available for review and comment on
the BBS. These same documents are also
available for review and comment at the
NRC’s Public Document Room, 2120 L
Street, N.W. (Lower Level), Washington,
DC. The BBS may be accessed using a
personal computer, a modem, and one
of the commonly available
communications software packages, or
directly via Internet.

The NRC rulemaking bulletin board
(rulemaking subsystem) on FEDWORLD
can be accessed directly by using a
personal computer and modem, dialing
the toll free number at 1-800-303-9672.
Communication software parameters
should be set as follows: parity to none,
data bits to 8, and stop bits to 1 (N,8,1).
Using ANSI or VT-100 terminal
emulation, the NRC rulemaking
subsystem can then be accessed by
selecting the ““Rules Menu’ option from
the “NRC Main Menu.” For further
information about options available for
NRC at FEDWORLD consult the “Help/
Information Center” from the “NRC
Main Menu.”” Users will find the

“FEDWORLD Online User’s Guides”
particularly helpful. Many NRC
subsystems and databases also have a
“Help/Information Center’ option that
is tailored to the particular subsystem.

The NRC subsystem on FEDWORLD
also can be accessed by a direct dial
phone number for the main FEDWORLD
BBS at 703-321-3339; or by using
Telnet via Internet: fedworld.gov. Using
the 703 number to contact FEDWORLD,
the NRC subsystem will be accessed
from the main FEDWORLD menu by
selecting the “Regulatory, Government
Administration and State Systems,”
then selecting ““Regulatory Information
Mall.”” At that point, a menu will be
displayed that has the option “U.S.
Nuclear Regulatory Commission’ that
will take you to the NRC Online main
menu. The NRC Online area also can be
accessed directly by typing ““/go nrc’’ at
a FEDWORLD command line. If you
access NRC from FEDWORLD’s main
menu, then you may return to
FEDWORLD by selecting the “Return to
FEDWORLD” option from the NRC
Online Main Menu. However, if you
access NRC at FEDWORLD by using
NRC’s toll-free number, then you will
have full access to all NRC systems, but
you will not have access to the main
FEDWORLD system.

If you contact FEDWORLD using
Telnet, you will see the NRC area and
menus, including the “Rules Menu.”
Although you will be able to download
documents and leave messages, you will
not be able to write comments or upload
files. If you contact FEDWORLD using
File Transfer Program (FTP), all files can
be accessed and downloaded, but
uploads are not allowed, and all you
will see is a list of files without
descriptions (normal Gopher look). An
index file listing all files within a
subdirectory, with descriptions, is
available. There is a 15-minute time
limit for FTP access.

Although FEDWORLD also can be
accessed through the World Wide Web
as well, like FTP, that mode only
provides access for downloading files,
and does not display the NRC ““Rules
Menu.”

For more information on NRC bulletin
boards call Mr. Arthur Davis, Office of
Information Resources Management,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
415-5780; e-mail AXD3@nrc.gov.
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The Petitioner

The petitioner is the Nuclear Energy
Institute (NEI). NEI represents that it is
responsible for establishing unified
nuclear industry positions on matters
affecting the nuclear energy industry,
including the regulatory aspects of
generic operational and technical issues.
NEI's members include all utilities
licensed to operate commercial nuclear
power plants in the United States,
nuclear power plant designers, major
architect/engineering firms, fuel
fabrication facilities, nuclear materials
licensees, and other organizations and
individuals involved in the nuclear
energy industry.

Background

The NRC received an NEI petition for
rulemaking on June 12, 1995. The
petition is dated June 8, 1995, and was
docketed as PRM-50-62 on June 19,
1995. The petitioner requests that the
NRC amend its regulations in 10 CFR
50.54(a) to permit licensees to make
certain changes to their quality
assurance programs without prior
approval from the NRC. The petitioner
believes that this will change the quality
assurance process consistent with the
change process for other matters
described in the SAR.

Discussion of the Petition

The petition states that the current
§50.54(a) allows NRC licensees to
change their quality assurance programs
as long as any prior commitment in that
program is not reduced. The petitioner
believes that if a commitment is to be
reduced, a licensee needs NRC approval
prior to implementation. The petitioner
believes that this requirement is
sometimes interpreted by the NRC as
requiring NRC prior approval for any
changes in the quality program, no
matter the degree of safety significance.
The petitioner believes that prolonged
and sometimes unnecessary regulatory
interactions often occur centered on the
correct interpretation of the term
“reduction in commitment.” The
petitioner cites the following examples
of topics that have been the subject of
concern in the past:

* Changes in the level of approval of
administrative, implementation or
policy procedures, regardless of the
safety significance.

« Changes in the company
organization as it is described in the
licensee’s original quality plan.

¢ Changes to audit, review or
surveillance frequencies that have
minimal, if any, safety significance.

« Adoption of a more recent national
standard that may, or may not, have

been endorsed by the NRC staff that
results in a different implementation
methodology, yet fulfills the same
function and achieves the same
objective as the original standard
described in the quality program
description through the use of enhanced
technology or other developments.

* Adoption of different, more
effective and efficient quality processes
than those described in a licensee’s
original quality plant based on the
safety significance and past operating
performance.

The petitioner believes that the
current provisions of § 50.54(a) related
to the quality assurance program change
process are inconsistent with the
requirements associated with other
changes to the SAR (see §50.59).

The petitioner believes that a
licensee’s inability to adjust its quality
assurance program descriptions and
commitments without prior NRC
approval is a significant administrative
burden on a licensee and can distract a
licensee and the NRC from more
significant safety matters. The petitioner
also believes that the proposed
amendment would improve regulatory
consistency by instituting the same type
of change process for the quality
assurance program described or
referenced in the SAR (i.e., a change
process similar to the process delineated
in §50.59). The petitioner believes that
the proposed amendment ensures that
the attention and resources of NRC and
industry would be more appropriately
and effectively focused on issues that
could have an adverse effect on public
health and safety.

The petitioner further believes that
the proposed amendment is consistent
with the overall objectives of the 1993
Report of the National Performance
Review, conducted by the Vice
President of the United States, and the
1995 congressional initiatives on
improving Federal regulations. In
conjunction with phase two of the
NRC'’s national performance review
study, a review of current NRC
regulations has been performed to
identify regulations that are obsolete,
unnecessarily burdensome, too
prescriptive, or that overlap or duplicate
other regulations.

The petitioner states that the NRC’s
Regulatory Review Group (RRG), in its
review of power reactor regulations and
related processes, programs, and
practices, identified specific examples
of inconsistency and incoherence in the
current regulations and their associated
administrative requirements. The RRG
also provided recommendations for
improvement. The petitioner states that,
in some of the areas reviewed by the

RRG, licensees are responsible for
controlling specific activities that are
very similar in nature to the quality
assurance process; however, these other
activities are subject to different
regulatory constraints, reporting, and
record retention requirements.

The petitioner cites the following
examples that the regulatory review
group provided in its report of August
1993:

¢ Changes that can be made by a
licensee to a facility or procedures
without prior NRC approval if the
change does not require a change to the
Technical Specifications or involve an
unreviewed safety question * * *,

¢ Changes that can only be made to
a licensee’s quality assurance program
described or referenced in the SAR
without prior NRC approval if they do
not reduce commitments in the program
description previously accepted by the
NRC, even if the changes do not affect
the Technical Specifications, involve
unreviewed safety questions, or have
any adverse safety significance * * *.

* Varying record retention and
reporting frequencies for activities of a
similar nature, such as those associated
with quality assurance and changes to
the SAR.

The petitioner agrees with the NRC’s
RRG finding that there is no reason for
these inconsistencies in the NRC’s
regulations. The petitioner believes that
regulatory effectiveness would be
improved, the burden on licensees and
the NRC reduced, and regulatory
coherence enhanced if there were a
consistent change process for changes to
the facility, its procedures, tests and
experiments, or other matters as
described in the SAR.

The petitioner states that in the
development of a more efficient and
effective quality regime, it is important
that licensees not be discouraged by an
unnecessary administrative burden of
seeking prior NRC approval when a
change is of no regulatory significance
(i.e., does not result in non-compliance
with the NRC’s regulations, a change to
the technical specifications, or an
unreviewed safety question). The
petitioner also states that in an evolving
technological environment, each
licensee should be allowed the
opportunity to respond to
improvements in technology, industry
operating experiences, and new
operational or technical information by
making changes to its quality assurance
program that do not degrade protection
of the public health and safety without
the need for administrative and
managerial regulatory interactions.

The petitioner states that the
proposed amendment does not
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introduce a new type of change process.
The petitioner believes that the
proposed amendment is based on a
well-tried and proven process for
making changes to a facility, its
procedures, tests, or activities that are
described or referenced in the SAR.
Compliance with the regulations to
ensure proper control of a facility and
the quality program associated with the
protection of public health and safety is
still provided by the adoption of a
change process that is similar to the
established § 50.59 process.

Section 50.59, Changes, tests and
experiments, allows the holder of a
license authorizing operation of a
production or utilization facility to (i)
make changes in the facility as
described in the SAR, (ii) make changes
in the procedures as described in the
SAR, and (iii) conduct tests or
experiments not described in the SAR,
without prior Commission approval,
unless the proposed changes, tests, or
experiments, involve a change in the
technical specifications incorporated
into the license or an unreviewed safety
question.

The petitioner believes that its
proposed amendment would allow the
licensee to have the authority to change
its quality program if analysis, as
described in §50.59, demonstrates that
a proposed change does not involve an
unreviewed safety question or change
the technical specifications. The
petitioner states that the analysis to
support this determination would be
consistent with that required to support
other types of changes to an SAR;
therefore, it would be based on the well-
proven and established industry
guidance.

The petitioner believes that if the
analysis of a proposed change to the
quality assurance program indicates that
any unreviewed safety questions may be
involved, a licensee would either decide
not to institute the change or submit the
change for NRC approval before
implementation. For changes involving
an unreviewed safety question, the
complete change, including the safety
evaluation, would be submitted in
accordance with the requirements of
§50.90.

The petitioner states that the
proposed amendment would maintain
the requirements of 8 50.4, requiring
licensees to submit a report containing
a summary description of the changes to
the quality assurance program described
or referenced in the SAR. The petitioner
states that the report would be
submitted annually, or along with the
FSAR updates as required by §50.71(e),
or at shorter intervals as determined by
each licensee. The petitioner states that

licensees would maintain records of the
changes as facility records for 5 years,

a period that is consistent with other
similar NRC regulations (e.g. §50.59).

The NEI did not address the impact of
removing 8 50.4(b)(7)(i) from the
Commission’s regulations or why NEI
believes the deletion is necessary.

The petitioner’s suggested
amendment would require that only a
summary, not a detailed safety
evaluation, be submitted to the NRC for
changes that do not involve a Technical
Specification change or an unreviewed
safety question. The petitioner believes
that this is consistent with the
requirements of similar regulations
(850.59). The petitioner also believes
that the proposed amendment would
require that licensees maintain records
of these evaluations until the
termination of the license.

The petitioner has provided
supplemental analyses to facilitate the
NRC’s consideration of the effect of the
proposed action on the environment
and small business entities, as well as
the paperwork burden on all entities
that would be affected by the change.
NEI also included analyses to assist
NRC in its consideration of the need for
a regulatory analysis or application of
the backfit rule to this rulemaking.

The NRC is soliciting public comment
on NELI's petition requesting the changes
to regulations in 10 CFR Part 50 as
discussed below.

The Petitioner’s Proposed Amendment

The petitioner recommends the
following amendments to 10 CFR Part
50.

§50.4 [Amended]

1. In 850.4, paragraph (b)(7)(i) and the
designation for paragraph (b)(7)(ii) are
removed.

2. In §50.54, paragraph (a) is revised
to read as follows:

8§50.54 Conditions of licenses.

(2)(1) Each nuclear power plant or
fuel reprocessing plant licensee shall
implement a quality assurance program
pursuant to §50.34(b)(6)(ii) of this part,
as described or referenced in its Safety
Analysis Report.

(2) Each licensee described in
paragraph (a)(1) of this section may
make a change to a previously accepted
quality assurance program description
included or referenced in its Safety
Analysis Report without prior
Commission approval unless the
proposed change involves a change to
the technical specifications
incorporated in the license or involves
an unreviewed safety question.

(i) A change shall be deemed to
involve an unreviewed safety question
(A) if the probability of occurrence or
the consequences of an accident or
malfunction of equipment important to
safety previously evaluated in a
licensee’s Safety Analysis Report may
be increased; or (B) if a possibility for
an accident or malfunction of a different
type than any previously evaluated in a
licensee’s Safety Analysis Report may
be created; or (C) if the margin of safety
as defined in the basis for any technical
specification is reduced.

(ii) When changes are made to a
previously accepted quality assurance
program description, a licensee shall
submit, as specified in §50.4, a report
containing a brief description of the
change, including a summary of the
safety evaluation of each change. The
report may be submitted annually, or
along with FSAR updates as required by
§50.71(e), or at shorter intervals as
determined by each licensee.

(iii) Records of changes to the quality
assurance program shall be maintained
as facility records for five years.

(3) For changes to the quality
assurance program description that
involve an unreviewed safety question,
licensees shall submit the proposed
change to the NRC for approval before
implementation. The licensee shall
submit the application to amend the
quality assurance program pursuant to
the requirements of §50.90.

(4) For changes that involve a change
to the technical specifications, a
licensee shall submit an application for
a license amendment pursuant to
§50.90.

* * * * *

Specific Areas for Public Comment

In addition to commenting on the
petition for rulemaking (petition)
presented above, the NRC staff is
soliciting specific comments on the
issues presented below. Because the
NRC staff has not yet developed its
positions on the petition, it is soliciting
these comments to obtain information
that it may consider in developing
future rulemakings that provide
procedures for licensees to make
changes to its quality assurance
program.

1. 10 CFR 50.54(a) was issued on
January 10, 1983, to correct instances
where licensees had changed their
programs that resulted in some
unacceptable programs without
informing the NRC. What assurances
exist to prevent a similar situation from
recurring if the petition and the revised
threshold for reporting QA program
changes is adopted? Is it necessary that
such situations be prevented from
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occurring by adoption of a regulatory
approval system?

2. Traditionally, the NRC staff has
used a variety of documents such as the
NRC Standard Review Plan, NRC
Regulatory Guides, and associated
industry consensus standards to
delineate what QA program elements
are necessary to meet Appendix B.
Should these standards continue to be
used to define acceptable QA programs?
Should a licensee QA program change
that constitutes a departure from a
commitment to comply with a specific
regulatory position be considered of
sufficient importance that the NRC
should be notified in advance of
implementation? How would such
changes be evaluated under the
petitioner’s proposed criterion?

3. The NRC has allowed licensees to
relocate administrative controls for
review and audit functions from the
technical specifications. Examples
include details on safety review
committees, audits, and technical
review functions. These have been
relocated to the QA program based on
the existing change control provisions
in §50.54(a). Would it be appropriate
for activities such as safety review
committees, independent technical
review groups, and audits to be
controlled so that only licensee changes
exceeding the threshold of an
unreviewed safety question (USQ) be
reported to the NRC for pre-review
before implementation? What kind of
changes to a licensee’s QA program
would constitute a USQ? Assuming that
the USQ should/could be applied, does
not the use of §50.59 effectively negate
the administrative and regulatory
advantage of removing this information
from technical specifications (because
both technical specification changes and
USQs are subject to an opportunity for
hearing)? If the revised QA change
control mechanism is adopted should
aspects of the review and audit
functions remain in the QA program or
be relocated elsewhere to ensure
appropriate NRC review of changes
prior to implementation?

4. Are there alternative thresholds for
determining whether a licensee must
submit their QA program changes for
advance review in lieu of the USQ
threshold? Provide a technical and/or
policy explanation as to why this or any
other threshold would be more
appropriate.

5. The NRC Regulatory Review Group
(RRG) examined change control
mechanisms in §50.54 for control of
licensee plans and programs (quality
assurance, security, and emergency
preparedness). The RRG recommended
that licensees should have greater

flexibility to make changes in their
programs without having to receive
prior NRC approval. Currently, QA
program changes that ‘“reduce the
commitments in the program’ are
submitted for NRC staff review before
implementation. Similarly, security
plan changes that *‘decrease the
effectiveness’ are submitted for staff
review before implementation. Should
the staff consider a revision to §50.54(a)
to set the threshold for reporting QA
program changes for NRC pre-review
that constitute a decrease in
effectiveness? Would a ““decrease in
effectiveness” standard in §50.54(a)
provide a sufficiently flexible and
technically reasonable criteria for
licensees to report QA program changes
to the staff before implementation?

6. Should the NRC staff consider
retaining the current language of
§50.54(a) and to define explicit
guidance or identify examples on what
types of QA program changes would be
considered to “‘reduce the commitments
in the program’? By developing this
guidance could sufficient flexibility be
afforded to licensees to make changes in
their QA program without having to
undergo a pre-review by the staff?

7. The petition proposes to apply a
§50.59 process to evaluate QA program
changes to determine the necessity for
pre-review by the staff. Industry
guidance for §50.59 exists within
NSAC-125 “Guidelines for §50.59
Safety Evaluations.” NSAC-125 appears
to contain little relevant guidance that
would be helpful for determining
whether QA programmatic changes
would constitute a USQ that requires
NRC pre-review of the change. In
particular, Section 4.2 of NSAC-125
deals principally with evaluating
changes associated with nuclear plant
equipment and not programmatic
controls. Is existing guidance for
processing 10 CFR 50.59 evaluations
sufficient for evaluating QA program
changes? What factors or aspects of the
existing industry guidance would need
to be supplemented? What types of QA
program changes would be necessary to
report to the NRC if the current § 50.59
criteria were applied to QA program
changes? What are examples of QA
program changes that should be
considered as meeting the USQ
threshold?

8. Would protection of the public
health and safety be enhanced if the
petition were granted, and if so, in what
way? What licensee and NRC costs
would be reduced, or increased, if the
petition were granted?

Dated at Rockville, Maryland, this 7th day
of September, 1995.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretary of the Commission.
[FR Doc. 95-22705 Filed 9-13-95; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 353
RIN 3064-AB63

Suspicious Activity Reporting

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is
proposing to revise and restructure its
regulation on the reporting of suspicious
activities by insured state nonmember
banks, including the reporting of
suspicious financial transactions, such
as suspected violations of the Bank
Secrecy Act (BSA). This proposal
implements a new interagency
suspicious activity referral process and
updates and clarifies various portions of
the underlying reporting regulation. The
proposal also reduces substantially the
burden on banks in reporting suspicious
activities while enhancing access to
such information by both the federal
law enforcement and the federal
financial institutions supervisory
agencies, thus meeting the goals of
section 303 of the Riegle Community
Development and Regulatory
Improvement Act of 1994.

DATES: Comments must be received by
November 13, 1995.

ADDRESSES: Written comments shall be
addressed to the Office of the Executive
Secretary, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, DC 20429. Comments may
be hand delivered to Room F-402, 1776
F Street NW., Washington, DC 20429, on
business days between 8:30 a.m. and
5:00 p.m. [Fax number: 202/898-3838;
(Internet address: comments@fdic.gov]
Comments will be available for
inspection at the Corporation’s Reading
Room, Room 7118, 550 17th Street NW.,
Washington, DC between 9:00 a.m. and
4:30 p.m. on business days.

FOR FURTHER INFORMATION CONTACT:
Carol A. Mesheske, Chief, Special
Activities Section, (202/898—-6750), or
Gregory Gore, Counsel, (202) 898-7109.
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SUPPLEMENTARY INFORMATION:
Background

The federal financial institutions
supervisory agencies (the Agencies)t
and the Department of the Treasury
(Treasury), through its Financial Crimes
Enforcement Network (FinCEN), are
responsible for ensuring that financial
institutions apprise federal law
enforcement authorities of any known
or suspected violation of a federal
criminal statute and of any suspicious
financial transaction. Suspicious
financial transactions, which will be the
subject of regulations and other
guidance to be issued by Treasury, can
include transactions that the bank
suspects involved funds derived from
illicit activities, were conducted for the
purpose of hiding or disguising funds
from illicit activity, otherwise violated
the money laundering statutes (18
U.S.C. 1956 and 1957), were potentially
designed to evade the reporting or
recordkeeping requirements of the Bank
Secrecy Act (BSA) (31 U.S.C. 5311
through 5330), or transactions the bank
believes were suspicious for any other
reason.

Fraud, abusive insider transactions,
check kiting schemes, money
laundering, and other crimes can pose
serious threats to a financial
institution’s continued viability and, if
unchecked, can undermine the public
confidence in the nation’s financial
industry. The Agencies and federal law
enforcement agencies need to receive
timely and detailed information
regarding suspected criminal activity to
determine whether investigations,
administrative actions, or criminal
prosecutions are warranted.

An interagency Bank Fraud Working
Group (BFWG), consisting of
representatives from many federal
agencies, including the Agencies and
law enforcement agencies, was formed
in 1984. The BFWG addresses
substantive issues, promotes
cooperation among the Agencies and
federal and state law enforcement
agencies, and improves the federal
government’s response to white collar
crime in financial institutions. It is
under the auspices of the BFWG that the
revisions to this regulation and the
reporting requirements are being made.

Suspicious Activity Report

The Agencies have been working on
a project to improve the criminal

1The federal financial institutions supervisory
agencies are the Office of the Comptroller of the
Currency, the Office of Thrift Supervision, the
Board of Governors of the Federal Reserve System,
the Federal Deposit Insurance Corporation, and the
National Credit Union Administration.

referral process, to reduce unnecessary
reporting burdens on banks, and to
eliminate confusion associated with the
current duplicative reporting of
suspicious financial transactions in
criminal referral forms and currency
transaction reports (CTRs).
Contemporaneously, Treasury analyzed
the need to revise the procedures used
by financial institutions for reporting
suspicious financial transactions. As a
result of these reviews, the Agencies
and Treasury approved the development
of a new referral process that includes
suspicious financial transaction
reporting.

To implement the reporting process,
and to reduce unnecessary burdens
associated with these various reporting
requirements, the Agencies and FinCEN
developed a new interagency form for
reporting known or suspected federal
criminal law violations and suspicious
financial transactions. The new report is
designated the Suspicious Activity
Report (SAR). The SAR is a simplified
and shortened version of its
predecessors. The new referral process
and the SAR reduce the burden on
banks for reporting known or suspected
violations and suspicious financial
transactions. The agencies anticipate the
new process will be instituted by
October, 1995.

Proposal

The FDIC proposes to revise 12 CFR
part 353 by updating and clarifying the
current rule governing the filing of
criminal referral reports; expanding the
rule to cover suspicious financial
transactions; implementing the new
SAR; and simplifying reporting
requirements. This action should
improve reporting of known or
suspected violations and suspicious
financial transactions relating to
federally insured financial institutions
while providing uniform data for entry
into a new interagency computer
database. The FDIC expects that each of
the other Agencies will be making
substantially similar changes
contemporaneously.

The principal proposed changes to the
current criminal referral reporting rules
include several notable changes. They
include: (i) Raising the mandatory
reporting thresholds for criminal
offenses, thereby reducing banks’
reporting burdens; (ii) filing only one
form with a single repository, rather
than submitting multiple copies to
several federal law enforcement and
banking agencies, thereby further
reducing reporting burdens; and (iii)
clarifying the criminal referral and
reporting requirements of the Agencies
and Treasury associated with suspicious

financial transactions, thereby
eliminating confusion concerning the
filing of referrals related to suspicious
financial transactions of less than
$10,000 and eliminating duplicative
referrals.

The proposal also involves the
manner in which financial institutions
file a SAR. In following the instructions
on a SAR, banks may file the referral
form in several ways, including
submitting an original form or a
photocopy or filing by magnetic means,
such as by a computer disk.

The Agencies, working with FIinCEN,
are developing computer software to
assist banks in preparing and filing
SARs. The software will allow a bank to
complete a SAR, to save the SAR on its
computers, and to print a hard copy of
the SAR for its own records. The
computer software will also enable a
bank to file a SAR using various forms
of magnetic media, such as computer
disk or magnetic tape. The FDIC will
make the software available to all its
supervised institutions free of charge.

Part 353—Suspicious Activity Reports

The title of the regulation has been
changed to conform to the name on the
SAR. The current part is titled ““Reports
of Apparent Crimes Affecting Insured
Nonmember Banks”. The proposed
heading, ‘“‘Suspicious Activity Reports”’,
conforms to the name of the report.

Section 353.1 Purpose and Scope

The proposal restructures the current
§353.0, redesignates it as §353.1, and
clarifies the scope of the current rule.
Under the proposal, the SAR replaces
the various criminal referral forms that
the Agencies currently require banks to
file. Also, a bank files a SAR to report
a suspicious financial transaction.
Presently, many banks are confused
over whether to file a CTR or a criminal
referral form when a suspicious
financial transaction occurs, and often
needlessly file both forms or the wrong
form.2

Combining suspicious financial
transaction reporting and criminal
referral reporting should reduce
confusion, increase the accuracy and
efficiency of reporting, and reduce the
burden on banks in reporting known or

2The BSA requires all financial institutions to file
CTRs in accordance with the Department of the
Treasury’s implementing regulations (31 CFR part
103). Part 103 requires a financial institution to file
a CTR whenever a currency transaction exceeds
$10,000. If a currency transaction exceeds $10,000
and is suspicious, the bank, under these new
requirements, will file both a CTR (reporting the
currency transaction) and a SAR (reporting the
suspicious criminal aspect of the transaction). If a
currency transaction equals or is below $10,000 but
is suspicious, the bank will file only a SAR.
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suspected violations, including
suspicious financial transactions.

Section 353.2 Definitions

Proposed new § 353.2 defines the
following terms: “FinCEN”,
“institution-affiliated party”’, and
“known or suspected violation”. The
definitions should make the rule easier
to interpret and apply.

Section 353.3 Reports and Records

Proposed § 353.3, which replaces and
restructures current § 353.1, clarifies
and expands the provision that requires
a bank to file a completed SAR. This
provision raises the dollar thresholds
that trigger a filing requirement. It also
modifies the scope of events that a bank
must report by using the term “*known
or suspected violation,” which is
defined at § 353.2(c), and by requiring
that a bank file a SAR to report a
suspicious financial transaction.

Under the current rule, the FDIC
requires a bank to file a criminal referral
form with many different federal
agencies. The proposal requires a bank
to file only a single SAR at one location,
rather than the multiple copies of the
criminal referral form that must now be
filed with various federal agencies.

Under proposed § 353.3, a bank
effectively files a SAR with all
appropriate federal law enforcement
agencies by sending a single copy of the
SAR to FinCEN, whose address will be
printed on the SAR.

FinCEN will input the information
contained on the SARs into a newly
created database that FinCEN will
maintain. This process meets the
regulatory requirement that a bank refer
any known or suspected criminal
violation to the various federal law
enforcement agencies. The information
is made available on computer to the
appropriate law enforcement and
supervisory agencies as quickly as
possible. The database will enhance
federal law enforcement and
supervisory agencies’ ability to track,
investigate, and prosecute, criminally,
civilly, and administratively,
individuals suspected of violating
federal criminal law. This change will
reduce the filing burdens of banks.

The proposal modifies current
§353.1(a)(2), which requires reporting
of known or suspected criminal activity
when a bank has a substantial basis for
identifying a non-insider suspect where
bank funds or other assets involve or
aggregate $1,000 or more. Proposed
§353.3(a)(2), which replaces current
§353.1(a)(2), raises the reporting
threshold to $5,000, thereby reducing
the reporting burden on banks.

The proposal also modifies current
§353.1(a)(3), which requires banks to
report any known or suspected criminal
violation involving $5,000 or more
where the bank has no substantial basis
for identifying a suspect. Specifically,
proposed 8§ 353.3(a)(3), which replaces
current § 353.1(a)(3), raises the dollar
reporting threshold from $5,000 to
$25,000, thereby reducing the reporting
burden on banks.

Proposed § 353.3(a)(4) clarifies the
reporting requirement for any financial
transaction, regardless of the dollar
amount, that: (1) the bank suspects
involved funds derived from illicit
activity, was conducted for the purpose
of hiding or disguising funds from illicit
activity, or in any way violated the
money laundering statutes (18 U.S.C.
1956 and 1957); (2) the bank suspects
was potentially designed to evade the
reporting or recordkeeping requirements
of the BSA (31 U.S.C. 5311 through
5330); or (3) the bank believes to be
suspicious for any reason.

Section 353.3(b) Time for Reporting

Proposed § 353.3(b), which replaces
current § 353.1(b), sets forth the time
requirements a bank must meet when
filing a SAR. The proposal clarifies the
reporting requirement in the event a
suspect or group of suspects is not
immediately identified. The proposal
does not substantively change the
current requirements.

Section 353.3(c) Reports to State and
Local Authorities

No changes are being made to the
current § 353.1(c), except to redesignate
it as 353.3(c).

Section 353.3(d) Exemptions

No changes are being made to the
current 353.1(d), other than to
redesignate it as 353.3(d) and to delete
the reference to § 326.3(a)(2)(i) of this
chapter.

Section 353.3(e) Retention of Records

Proposed § 353.3(e) requires a bank to
retain a copy of the SAR and the
original of any related documentation
relating to a SAR for a period of ten
years. This time frame corresponds with
the statute of limitations for most
federal criminal statutes involving
financial institutions. The current rule
is silent on this issue.

The proposed 353.3(e) clarifies the
requirement that banks make all
supporting documentation available to
appropriate law enforcement agencies
upon request. The proposal requires the
supporting documentation be identified
and treated as filed with the SAR. This
approach ensures federal law

enforcement agencies and the Agencies,
upon request, have access to any
documentation necessary to prosecute a
violation or pursue an administrative
action by requiring banks to preserve
underlying documentation for ten years.

Section 353.3(f) Notification to the
Board of Directors

Current 8 353.1(f) requires notification
regarding the filing of a SAR to an
insured state nonmember bank’s board
of directors by the bank’s management.
To reduce burdens on the boards of
directors of banks, especially those large
banks that file many SARs, the proposal
recognizes that the required notification
may be made to a committee of the
board.

Section 353.3(g) Confidentiality of
SARs

FDIC proposes to add a new
paragraph relating to the confidentiality
of a SAR. Proposed § 353.3(g) states that
a SAR and the information contained in
a SAR are confidential, and an insured
state nonmember bank should decline to
produce a SAR citing this regulation
and applicable law (31 U.S.C. 5318(g)),
or both.

Comments

The FDIC invites public comment on
all aspects of this proposal.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the FDIC
hereby certifies that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities. This proposal primarily
reorganizes the process for making
criminal referrals and has no material
impact on banks, regardless of size.
Accordingly, a regulatory flexibility
analysis is not required.

Paperwork Reduction Act

This proposed rule would revise a
collection of information that is
currently approved by the Office of
Management and Budget (OMB) under
control number 3064-0077. The
revisions raise the reporting thresholds
and will permit reporting institutions to
use a simplified, shorter form; to file
one form only; and to eliminate the
submission of supporting
documentation with a report. These
revisions have been submitted to OMB
for review and approval in accordance
with the requirements of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

The estimated average burden
associated with the collection of
information contained in a SAR is
approximately .6 hours per respondent.
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The burden per respondent will vary
depending on the nature of the
suspicious activity being reported.

Estimated Number of Respondents:
6,500.

Estimated Total Annual Burden
Hours: 3,900.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the Assistant Executive Secretary
(Administration), Room F-400, Federal
Deposit Insurance Corporation,
Washington, DC 20429, and to the
Office of Management and Budget,
Paperwork Reduction Project (3064—
0077), Washington, DC 20503.

List of Subjects in 12 CFR Part 353

Banks, banking, Crime, Currency,
Insider abuse, Money laundering,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, 12 CFR part 353 is proposed
to be revised to read as follows:

PART 353—SUSPICIOUS ACTIVITY
REPORTS

Sec.

353.1 Purpose and scope.
353.2 Definitions.

353.3 Reports and records.

Authority: 12 U.S.C. 1818, 1819.

§353.1 Purpose and scope.

The purpose of this part is to ensure
that insured state nonmember banks file
a Suspicious Activity Report when they
detect a known or suspected violation of
federal law or suspicious financial
transaction. This part applies to all
insured state nonmember banks as well
as any insured, state-licensed branches
of foreign banks.

§353.2 Definitions.

For the purposes of this part:

(a) FinCEN means the Financial
Crimes Enforcement Network of the
Department of the Treasury.

(b) Institution-affiliated party means
any institution-affiliated party as that
term is defined in sections 3(u) and
8(b)(5) of the Federal Deposit Insurance
Act (12 U.S.C. 1813(u) and 1818(b)(5)).

(c) Known or suspected violation
means any matter for which there is a
basis to believe that a violation of a
federal criminal statute (including a
pattern of criminal violations) has
occurred or has been attempted, is
occurring, or may occur, and there is a
basis to believe that a financial
institution was an actual or potential
victim of the criminal violation or was
used to facilitate the criminal violation.

§353.3 Reports and records.

(a) Suspicious activity reports
required. A bank shall file a suspicious
activity report with the appropriate
federal law enforcement agencies in
accordance with the form’s instructions,
by transmitting a completed suspicious
activity report to FinCEN in the
following circumstances:

(1) Whenever the bank detects a
known or suspected violation of federal
criminal law and has a substantial basis
to believe that one of its directors,
officers, employees, agents, or other
institution-affiliated parties committed
or aided in the commission of the
violation;

(2) Whenever the bank detects a
known or suspected violation of federal
criminal law, involving or aggregating
$5,000 or more (before reimbursement
or recovery), and the bank has a
substantial basis for identifying a
possible suspect or group of suspects;

(3) Whenever the bank detects a
known or suspected violation of federal
criminal law, involving or aggregating
$25,000 or more (before reimbursement
or recovery), and the bank has no
substantial basis for identifying a
possible suspect or group of suspects; or

(4) Whenever the bank detects any
financial transaction conducted, or
attempted, at the bank involving funds
derived from illicit activity or for the
purpose of hiding or disguising funds
from illicit activities, or for the possible
violation or evasion of the Bank Secrecy
Act reporting and/or recordkeeping
requirements. A suspicious activity
report must be filed for all instances
where money laundering is suspected or
where the bank believes that the
transaction was suspicious for any
reason, regardless of the identification
of a potential suspect or the amount
involved in the violation.

(b) Time for reporting. (1) A bank
shall file the suspicious activity report
no later than 30 calendar days after the
date of initial detection of an act
described in paragraph (a) of this
section. If no suspect was identified on
the date of detection of an act triggering
the filing, a bank may delay filing a
suspicious activity report for an
additional 30 calendar days after the
identification of a suspect. In no case
shall reporting be delayed more than 60
calendar days after the date of detecting
a known or suspected violation.

(2) In situations involving violations
requiring immediate attention, such as
when a reportable violation is ongoing,
the bank shall immediately notify by
telephone, or other expeditious means,
the appropriate law enforcement agency
and the appropriate FDIC regional office

(Division of Supervision) in addition to
filing a timely report.

(c) Reports to state and local
authorities. A bank is encouraged to file
a copy of the suspicious activity report
with state and local law enforcement
agencies where appropriate.

(d) Exemptions. (1) A bank need not
file a suspicious activity report for a
robbery, burglary or larceny, committed
or attempted, that is reported to
appropriate law enforcement
authorities.

(2) A bank need not file a suspicious
activity report for lost, missing,
counterfeit, or stolen securities if it files
a report pursuant to the reporting
requirements of 17 CFR 240.17f-1.

(e) Retention of records. A bank shall
maintain a copy of any suspicious
activity report filed and the originals of
any related documentation for a period
of ten years from the date of filing the
suspicious activity report. A bank shall
make all supporting documentation
available to appropriate law
enforcement agencies upon request.
Supporting documentation shall be
identified and treated as filed with the
suspicious activity report.

(f) Notification to board of directors.
The management of the bank shall
promptly notify its board of directors, or
a designated committee thereof, of any
report filed pursuant to this section. The
term “‘board of directors” includes the
managing official of an insured state-
licensed branch of a foreign bank for
purposes of this part.

(9) Confidentiality of suspicious
activity reports. Suspicious activity
reports are confidential. Any person
subpoenaed or otherwise requested to
disclose a suspicious activity report or
the information contained in a
suspicious activity report shall decline
to produce the information citing this
part, applicable law (e.g., 31 U.S.C.
5318(g)), or both.

By Order of the Board of Directors.

Dated at Washington, DC, this 6th day of
September, 1995.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 95-22750 Filed 9-13-95; 8:45 am]

BILLING CODE 6714-01-P
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[FI-7-94]

RIN 1545-AS49

Arbitrage Restrictions on Tax-Exempt
Bonds; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Change of date and location for
public hearing on proposed regulations.

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to the arbitrage and
related restrictions applicable to tax-
exempt bonds issued by State and local
governments.

DATES: The public hearing will be held
Thursday, October 12, 1995, beginning
at 10:00 a.m. Requests to speak and
outlines of oral comments must be
received by Thursday, September 21,
1995.

ADDRESSES: The public hearing will be
held in room 3313, Internal Revenue
Building, 1111 Constitution Avenue
NW., Washington, DC. Requests to
speak and outlines of oral comments
should be mailed to the Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Attn: CC:DOM:CORP:R
[FI-7-94], room 5228, Washington, DC
20044.

FOR FURTHER INFORMATION CONTACT:
Christina Vasquez of the Regulations
Unit, Assistant Chief Counsel
(Corporate), (202) 622—-6803 (not a toll-
free number).

SUPPLEMENTARY INFORMATION: The notice
of proposed rulemaking appeared in the
Federal Register on Tuesday, May 10,
1994 (59 FR 24094). A notice of public
hearing appearing in the Federal
Register on Thursday, August 17, 1995
(60 FR 42819) announced that the
Service would hold a public hearing on
proposed regulations relating to the
arbitrage and related restrictions
applicable to tax-exempt bonds issued
by State and local governments on
Monday, September 25, 1995, beginning
at 10:00 a.m. in the IRS Auditorium.
The date and location of the public
hearing has changed. The hearing is
scheduled for Thursday, October 12,
1995, beginning at 10:00 a.m. in room
3313, Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC. Because of controlled access
restrictions, attenders are not admitted
beyond the lobby of the Internal
Revenue Building until 9:45 a.m.

The Service will prepare an agenda
showing the scheduling of the speakers
after the outlines are received from the
persons testifying and make copies
available free of charge at the hearing.
Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 95-22791 Filed 9-13-95; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 107, 171,172, 173 and
178

[Docket No. HM-207C, Notice No. 95-9]

RIN 2137-AC63

Exemption, Approval, Registration and

Reporting Procedures; Miscellaneous
Provisions

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: To expedite processing of
applications and to promote clarity and
program consistency, RSPA is proposing
to revise the procedures for applying for
exemptions and to establish procedures
for applying for approvals, registering
(other than the hazmat registration
program), and reporting. In addition, the
proposed rule would amend in minor
ways a number of provisions, mostly
procedural. The intended effect of this
NPRM is to provide guidance for
persons required to obtain an approval,
register, or report with RSPA. By
clarifying the requirements, RSPA
would reduce the need to seek
additional information necessary to
complete the processing of applications.
The proposed changes also would
reduce the processing time.

DATES: Comments. Comments must be
received by November 28, 1995.
ADDRESSES: Comments. Address
comments to Dockets Unit (DHM-30),
Hazardous Materials Safety, RSPA, U.S.
Department of Transportation,
Washington, DC 20590-0001.
Comments should identify the docket
and notice number and be submitted,
when possible, in five copies. Persons
wishing to receive confirmation of
receipt of their comments should
include a self-addressed, stamped
postcard. The Dockets Unit is located in
Room 8421 of the Nassif Building, 400
Seventh Street SW, Washington DC
20590-0001. Office hours are 8:30 am to

5:00 pm Monday through Friday, except
on public holidays when the office is
closed.

FOR FURTHER INFORMATION CONTACT:
Jennifer Antonielli, Office of Hazardous
Materials Standards, (800) 467—-4922, or
Kathleen Molinar, Office of the Chief
Counsel, (202) 366-4400, RSPA,
Department of Transportation, 400
Seventh Street SW, Washington DC
20590-0001.

SUPPLEMENTARY INFORMATION:
l. Background

The Federal hazardous material
transportation law (Federal hazmat law),
49 U.S.C. 5101-5127, directs the
Secretary of Transportation to prescribe
regulations for the safe transportation of
hazardous material in commerce. 49
U.S.C. 5103. The Research and Special
Programs Administration (RSPA) is the
administration within the Department of
Transportation primarily responsible for
implementing the Federal hazmat law.
49 CFR 1.53. RSPA does so through the
Hazardous Materials Regulations
(HMR), 49 CFR parts 171-180. Under 49
U.S.C. 5117(a), RSPA is authorized to
issue an exemption from the Federal
hazmat law or the HMR if an applicant
demonstrates that public safety will not
be compromised. The procedures
governing application for an exemption
and the manner in which the
application is processed are found at 49
CFR subpart B of part 107.

In addition, in numerous instances
the HMR require authorization by or
registration with RSPA before a person
may engage in particular hazmat
transportation-related activities in areas
such as manufacturing and certifying
hazardous material packagings, offering
hazardous material for transportation,
and transporting hazardous material.
Elsewhere, the HMR impose reporting
requirements on those engaging in
certain hazmat transportation activity. A
significant portion of the regulated
community is subject to one or more of
these types of requirements. Procedures
to be followed in seeking an approval
from RSPA, registering with RSPA or
reporting to RSPA may be found in the
HMR provision establishing the
particular requirement, but in many
cases these procedures are absent or
incomplete. There are no general
procedural rules in the HMR governing
these matters.

This proposed rule would revise
existing exemption procedures at 49
CFR subpart B of part 107 and create a
new subpart H of part 107 to establish
a similar procedural framework for
approvals, registrations and reports.
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RSPA processes numerous approval,
registration and reporting matters, and
practices have developed over time.
Nevertheless, establishment of formal
procedures through regulation provides
desirable guidance to all those who now
or in the future may be subject to HMR
approval, registration or reporting
requirements, and fosters the greatest
possible consistency in RSPA’s
handling of these matters. The proposed
procedures, in many respects, parallel
those for exemptions, and this rule
would modify them, and largely codify
the approval, registration and reporting
procedures that RSPA currently follows.
Establishing procedures in 49 CFR part
107 for approvals, registration, and
reports would minimize the need for
RSPA to seek information from
applicants in order to complete the
processing of applications.

The procedures for approvals,
registration and reporting are limited in
their application in two respects. First,
under the HMR, other Federal agencies,
including the United States Coast
Guard, the Federal Highway
Administration, the Nuclear Regulatory
Commission, the Departments of
Defense and Energy, the Bureau of
Mines, the Bureau of Alcohol, Tobacco
and Firearms, and non-Federal entities
such as the Association of American
Railroads, issue approvals or receive
registrations or reports under the HMR.
For example, under § 176.415, Coast
Guard approval must be obtained before
loading or unloading certain explosives
onto or from vessels. The procedures
established in this rulemaking would
apply only with respect to those matters
that, under the HMR, are handled by
RSPA. Those matters for which the
HMR assigns responsibility to other
entities will continue to be handled
according to the procedures of those
entities.

Second, this rule does not supersede
existing procedures for approvals,
registration, or reporting, such as the
minimum content of the application or
the RSPA office where it is to be filed.
Where 49 CFR subpart H of part 107
supplements a specific HMR
requirement, both will apply. In the
unlikely event that subpart H conflicts
with an element of the specific
approval, registration, or reporting
requirement, the specific requirement
will govern. Comments are invited on
any apparent conflicts.

Proposed amendment of selected
provisions in 49 CFR part 107 would
clarify and, in some cases, slightly
modify RSPA procedures with respect
to rulemaking, preemption
determinations and enforcement.
Certain provisions of 49 CFR part 171

would be amended for clarity. Sections
172.302 and 173.22a would be amended
to incorporate requirements currently in
Appendix B to subpart B of part 107. A
new § 178.3(d) would permit only those
persons authorized under an exemption
or their agents to certify a packaging to
the exemption.

1l. Regulatory Reinvention Initiative

In a March 4, 1995 memorandum, the
President directed Federal agencies to
review all agency regulations and
eliminate or revise those that are
outdated or in need of reform. RSPA
issued a notice on April 4, 1995, (Docket
HM-222; 60 FR 17049) requesting
comments on regulatory reform and
announced seven public meetings
nationwide to identify obsolete and
burdensome regulations which can be
eliminated from the HMR and
techniques to improve its customer
services. Some of the commenters
responding to the notice under Docket
HM-222 identified the exemption and
approval procedures contained in the
HMR as areas in need of clarification
and reform. Today’s notice is consistent
with the goals of the President to clarify
and revise Federal agency regulations to
relieve unnecessary regulatory burdens.

111. Request for Comments

Comments are invited with respect to
all of the proposed changes. In
particular, RSPA is interested in
whether commenters believe the
changes would make the process of
applying for an exemption or approval
simpler or more efficient, and whether
paperwork burdens would be eased;
whether the proposed provisions are
clear; and how the rule would affect
small businesses and other entities.

IV. Summary of Proposed Amendments
A. Exemptions

The exemption procedures at 49 CFR
subpart B of part 107 would be
reorganized to provide a framework that
is more logically arranged than at
present. The proposed rule sets forth
application requirements for
exemptions, exemption modifications,
procedures for seeking party status to an
exemption and renewing an exemption
or a grant of party status. The proposed
rule would establish three processing
categories—routine, priority, and
emergency; the standards to qualify for
priority or emergency processing; and
the procedures and review criteria to be
applied in each category. Next, the
notice would set forth the powers of the
Associate Administrator for Hazardous
Materials Safety (Associate
Administrator) to modify, suspend, or

terminate an exemption or grant of party
status; the standards to do so, and the
procedures to be followed. Finally, this
NPRM proposes procedures for
reconsideration of an exemption
decision by the Associate Administrator
and appeal of that decision to the RSPA
Administrator.

Substantively, the current regulations
would be revised in several respects.
Summaries of the more significant
proposed revisions follow.

In this notice, timely filing
requirements under the subpart would
be clarified by standardizing the “*filing
date as the date a submission is received
at the specified RSPA office. Also, the
required contents of an application
would be expanded in several respects.
The applicant would need to list HMR
exemptions, approvals, and other
authorizations previously or currently
held that are related to the subject of the
application and known to the applicant;
this information would facilitate prompt
processing of the application by
expediting review of other relevant
information. In addition, the applicant
would be required to identify each
manufacturing facility that would be
operating under the requested
exemption; this information would
facilitate later RSPA inspections. A
foreign applicant, after designating a
domestic agent for service, would be
required to consent in writing to
personal jurisdiction with respect to all
matters under the Federal hazmat law
related to the exemption. The proposed
rule also provides that an applicant’s
failure to respond to a request by RSPA
for additional information within 30
days would result automatically in
application denial. Paperwork burdens
would be reduced by requiring only
duplicate, rather than triplicate,
application submissions.

In the proposal, the Associate
Administrator explicitly would be
authorized to consider evidence of an
applicant’s capability and integrity in
deciding on an application. A pending
or completed enforcement action for
HMR violations could be considered, to
the extent the Associate Administrator
found it to be relevant. If an
enforcement action were only pending,
and a final finding of violation had not
been made, that would be considered in
assessing the weight the enforcement
action should be given in deciding on
an application.

The standards for routine and
emergency application processing
would be clarified, and a third category,
that of priority processing, would be
created. The rule would formalize, but
not modify, the way in which
exemption applications now are
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routinely processed. When an
application is determined to be
complete, it is published in the Federal
Register and public comment is
solicited. The application then is
considered under prescribed standards,
including demonstration of an
equivalent level of safety and whether
the applicant has the capability and
integrity necessary to operate under the
exemption.

Similarly, the proposed rule would
not change how an emergency
exemption application is processed, but
would clarify and slightly modify the
standards for qualifying for emergency
processing. The standard would be
expanded to include likelihood of
significant injury to persons, rather than
only loss of life. Also, the proposed rule
would clarify that a likelihood of
significant economic harm, standing
alone, does not entitle an applicant to
emergency processing; whether the
prospect of significant economic loss
constitutes an emergency would be a
matter for the Associate Administrator’s
judgment. For example, the Associate
Administrator may find that a carrier’s
loss of transportation revenue or failure
to gain new revenue, or a shipper’s
failure immediately to gain a new
market, would not justify emergency
processing.

Specifically, the rule would add a
provision that the Associate
Administrator may determine a risk of
economic loss to the applicant, or to
another person engaged in the hazmat
activity in cooperation with the
applicant, not to be the basis for a
finding of emergency if the applicant or
another person could have filed for
routine application processing in a
timely manner. If an application
qualifies for emergency processing, it is
not published in the Federal Register,
subject to public comment, or held
strictly to the submission requirements
for routine processing. Further,
recognizing that urgency may not permit
the fullest deliberation, the standard for
granting the exemption is simply
whether doing so is in the public
interest, in light of the standards that
apply to an application processed
routinely. Through the proposed
provision, RSPA seeks to ensure that
emergency processing, which affords
less public review and a risk of reduced
agency deliberation, is used only in the
case of a risk of significant economic
loss where urgency is required to avert
the loss and the need for urgency could
not have been avoided.

The NPRM would create a third
processing category, priority processing,
for applications that do not qualify for
emergency processing, but merit more

expeditious consideration than that
routinely accorded. An application that
qualifies for priority processing, unlike
one processed on an emergency basis,
would be subject to public comment
and the full degree of deliberation given
to applications processed routinely. The
priority designation merely would
authorize RSPA to deviate from its “first
in, first out” policy and consider the
application ahead of those received
earlier. Applications qualifying for
priority processing would be those of
governmental bodies when deemed by
the Associate Administrator to be in the
public interest, and those in which
expeditious processing would be
necessary to avoid significant economic
loss. As in the case of emergency
processing, if the significant economic
loss were that of the applicant or
another person engaged with the
applicant in the hazmat activity, the
need for the exemption may not have
been foreseeable at a time when an
application could have been processed
routinely. Otherwise, the Associate
Administrator would have the
discretion to find that the application
does not qualify for priority processing.

The proposed rule would clarify the
standards for exemption modification,
suspension, and termination and give
the Associate Administrator more
flexibility as to which of the three
remedies is appropriate in a given
situation. Presently, the Associate
Administrator may modify or suspend
an exemption if its provisions are
violated, or if new information suggests
that the activity under the exemption
creates a risk to life or property. The
Associate Administrator may terminate
an exemption if it is no longer
consistent with the public interest, is no
longer necessary due to a change in the
regulations, or was granted on the basis
of false or misleading information. The
“public interest” criterion encompasses
all grounds on which the Associate
Administrator may find it justified to
terminate an exemption, but is vague.
Further, the sharp distinction the
existing regulation draws between those
conditions that justify modifying or
suspending an exemption, and those
that justify terminating it, handicap the
Associate Administrator in taking the
action that a particular circumstance
recommends—for example, requiring
the termination of an exemption when
modification might suffice.

The proposed rule would authorize
modification whenever necessary to
conform an exemption to changed
statute or regulation, or other
circumstances. It would authorize
modification, suspension, or
termination: (1) Whenever, because of a

change in circumstances, the exemption
no longer would be granted if applied
for; (2) if it was granted on the basis of
inaccurate or incomplete information; or
(3) if the holder violates the exemption
in a way that demonstrates insufficient
competence or integrity to act under the
exemption. In addition, any exemption
granted on the basis of an application
that the Associate Administrator finds
was deliberately inaccurate or
incomplete would be subject to
modification, suspension, or
termination, even where the exemption
would have been granted absent the
inaccuracy or incompleteness.

Finally, the proposed rule would
formalize procedures for requesting
reconsideration of an exemption
decision by the Associate Administrator
and appealing the Associate
Administrator’s decision to the RSPA
Administrator. During the pendency of
a request for reconsideration or an
appeal, the Associate Administrator or
the Administrator, respectively, on a
finding of risk to persons or property,
could deem the modification,
suspension, or termination effective for
a period of up to 90 days. Otherwise the
exemption, if current, would remain in
effect until the decision.

B. Approvals, Registrations, Reports

The proposed rule establishes a
framework for processing approval
requests similar to that for exemption
applications. It also describes
procedures for filing registrations and
reports with RSPA.

The proposed rule specifies minimum
contents of an application for approval
to be filed with RSPA, identifies the
RSPA office to which the filing would
be directed, and sets forth procedures by
which an application for approval
would be processed.

Next, the proposed rule sets forth
standards and procedures for modifying,
suspending and terminating approvals.
The proposed standards are similar to
the procedures for modifying,
suspending and terminating
exemptions. Modification would be
authorized broadly to conform an
approval to changed law or
circumstances. Modification,
suspension and termination all would
be available if new information
indicates that the approval would not be
granted if now applied for; if the holder
has demonstrated insufficient capability
or integrity to perform the authorized
activity; or if the application contained
deliberately inaccurate or incomplete
information. The holder would be
allowed an opportunity to respond to
the proposed action before it becomes
final; however, where necessary to avert
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a risk of harm to persons or property,
the Associate Administrator could
declare the modification, suspension or
termination effective pending the
holder’s response and any subsequent
reconsideration, for up to 90 days.
Finally, the proposed rule would
provide for reconsideration of the
Associate Administrator’s decision on
granting, modifying, suspending or
terminating an approval, and for appeal
of that decision to the Administrator.

C. Miscellaneous Amendments

The proposed rule would amend a
number of procedural provisions of 49
CFR parts 107, 171, 172, 173, and 178.
Amendments would be made for clarity
in §§107.202, 107.203, 107.205,
107.211, 107.213 (new section), 107.217,
107.223, 107.227,107.331, 171.1, 171.2,
171.8,172.302, 173.22a, and 178.3.
Requirements for exemption holders
now found at Appendix B to subpart B
of part 107, would be moved to
§8172.302(c) and 173.22a(c).

Several provisions governing
preemption determinations would be
revised. The NPRM would modify
§107.205(a) to delete the requirement
that the applicant notify the affected
State, local, or tribal government that it
has 45 days in which to comment on the
application for preemption. Because the
date on which the government body
receives the applicant’s notice is not
fixed to the date on which the
application is published in the Federal
Register, this specification is somewhat
arbitrary. The State, local, or tribal
government would continue to have,
ordinarily, 45 days in which to
comment, but this time frame would
simply be specified in the Federal
Register notice setting forth the
application.

Section 107.209(b) would be deleted.
The Associate Administrator’s authority
to issue a preemption determination on
his or her own initiative was eliminated
by the Hazardous Materials
Transportation Uniform Safety Act,
Public Law 101-615, §13 (Nov. 16,
1990).

Sections 107.209(d) and 107.221(d)
would be amended to specify more
concretely who would be given personal
notice of a preemption or waiver of
preemption determination. Presently,
the Associate Administrator notifies
each person ‘“‘readily identifiable * * *
as one who is affected by the
determination.” Appeal rights of parties
depend on timely receipt of the
Associate Administrator’s preemption
decision. The present standard is vague
and could prompt a challenge by a
person who did not receive notice of a
decision. The proposed rule limits

personal notice of the decision to a
specified group of persons: those who
commented substantially on the matter
(this would exclude, for instance, those
who merely submitted form letters
favoring or opposing preemption) and
those who requested notice.

Section 107.305(b) would be clarified
in two regards. Additional language
would clarify the right of a regulated
party to examine an inspector’s
credentials, but prohibit that party from
reproducing them. In addition, it would
make explicit the inspector’s authority
to employ reasonable means of
information gathering and
documentation in performing an
inspection. These means include, but
are not limited to, interviewing and
taking statements from representatives
of the inspected person, photocopying,
photographing, and taking audio and
video recordings.

An added provision of § 107.305(b)
would authorize the Director, Office of
Hazardous Materials Enforcement
(OHME), or his delegated representative,
to issue a subpoena for the production
of documentary or other tangible
evidence. This authority is vested in the
Administrator by §107.13(a) and would
be delegated by the proposed rule from
the Administrator to the OHME
Director. A person on whom a subpoena
is served would have the opportunity to
apply to the RSPA Chief Counsel within
10 days of service to modify or quash
the subpoena.

A new §171.2(h) explicitly would
prohibit creating or altering an
exemption, approval, registration, or
other official document to fraudulently
indicate authority to offer or transport
hazardous materials or manufacture
packagings for hazardous materials.
Similarly, offering a hazardous material
for transportation or transporting a
hazardous material in commerce, or
representing, marking, certifying, or
selling a packaging, under a false or
altered exemption, approval,
registration, or similar document would
be prohibited. Currently, 18 U.S.C. 1001
prescribes a criminal sanction for
knowingly or willfully making or using
a false document in a matter within the
jurisdiction of a Federal agency. The
proposed rule would create a separate
civil sanction. Liability for a civil
penalty would arise only when a
violation is committed knowingly
within the meaning of 49 U.S.C.
5123(a)(1); that is, when the person
either knew or, in the exercise of
reasonable care, should have known
that the document was false or altered.
Accordingly, for example, a carrier
would not be subject to a civil penalty
for transporting a hazardous material

under authority of an exemption altered
by a shipper, absent facts establishing
the carrier’s knowledge that the
exemption was altered.

In addition, the proposed rule would
amend §178.3 by adding a new
paragraph (d) to specifically prohibit
anyone, other than the exemption
holder, a person with party status to an
exemption, or a third party tester, from
certifying that a packaging meets the
terms of an exemption. This provision is
necessary to assure that packagings
manufactured under the terms of an
exemption are marked and certified
only by those persons authorized to do
so.

V. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This notice of proposed rulemaking is
not considered a significant regulatory
action under section 3(f) of Executive
Order 12866 and, therefore, was not
subject to review by the Office of
Management and Budget. The notice is
not significant according to the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034).

The proposed rule would not result in
any additional costs to persons subject
to the HMR, but would result in modest
cost savings to a small number of them
and to the agency. Because of the
minimal economic impact of this rule,
preparation of a regulatory impact
analysis or regulatory evaluation is not
warranted. This certification may be
revised as a result of public comment.

B. Executive Order 12612

This action has been analyzed in
accordance with the principles and
criteria in Executive Order 12612
(““Federalism™). This proposed
rulemaking has no substantial effects on
States, local governments, or Indian
tribes and does not impair their ability
to impose their own procedures for
obtaining an exemption or approval, or
for registering and reporting. Therefore,
preparation of a federalism assessment
is not warranted.

C. Regulatory Flexibility Act

| certify that this notice of proposed
rulemaking will not have a significant
economic impact on a substantial
number of small entities. This notice
proposes to amend existing and add
new procedural provisions to clarify
existing practice. The amendments
contained in this notice do not impose
any new requirements on persons
subject to the HMR; thus, there are no
direct or indirect adverse economic
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impacts for small units of government,
businesses, or other organizations.

D. Paperwork Reduction Act

Under 49 U.S.C. 5108, the information
management requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) do not apply to this
proposed rule.

VI. List of Subjects
49 CFR Part 107

Administrative practice and
procedure, Hazardous material
transportation, Packaging and
containers, Penalties, Reporting and
recordkeeping requirements.

49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkeeping
requirements.

49 CFR Part 172

Hazardous materials transportation,
Hazardous waste, Labels, Markings,
Packaging and containers, Reporting
and recordkeeping requirements.

49 CFR Part 173

Hazardous materials transportation,
Packaging and containers, Radioactive
materials, Reporting and recordkeeping
requirements, Uranium.

49 CFR Part 178

Hazardous materials transportation,
Motor vehicle safety, Packaging and
containers, Reporting and recordkeeping
requirements.

In consideration of the foregoing, 49
CFR Chapter | would be amended as
follows:

PART 107—HAZARDOUS MATERIALS
PROGRAM PROCEDURES

1. The authority citation for Part 107
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127, 44701; 49
CFR 1.45, 1.53.

2. In §107.3, definitions would be
added in alphabetical order to read as
follows:

§107.3 Definitions.

Accident means an event resulting in
the unintended and unanticipated
release of hazardous material.

Acting knowingly means acting or
failing to act while:

(1) Having actual knowledge of the
facts giving rise to the violation, or

(2) Having the knowledge that a
reasonable person acting in the same
circumstances and exercising due care
would have had.

Administrator means the
Administrator, Research and Special
Programs Administration.

Applicant means the person in whose
name an exemption, renewed or
modified exemption, grant of party
status to an exemption, approval, or
registration is requested to be issued.

Application means a request under
this subpart for an exemption, a renewal
or modification of an exemption, a grant
of party status to an exemption, an
approval, or a registration.

* * * * *

Associate Administrator means the
Associate Administrator for Hazardous
Materials Safety.

* * * * *

Filed means received at the Research
and Special Programs Administration
office designated in the applicable
provision or, if no office is specified, at
the Office of Hazardous Materials
Exemptions and Approvals (DHM-30),
U.S. Department of Transportation,
Research and Special Programs
Administration, 400 Seventh Street SW,
Washington DC, 20590-0001.

Holder means the person in whose
name an exemption or approval has
been issued.

* * * * *

Investigation includes investigations
authorized under 49 U.S.C. 5121 and
inspections authorized under 49 U.S.C.
5118 and 5121.

Manufacturing exemption means an
exemption from compliance with
requirements that otherwise must be
met before representing, marking,
certifying, selling or offering a
packaging or container as meeting the
requirements of this subchapter or
subchapter B governing its use in the
transportation in commerce of a
hazardous material.

Party means a person, other than a
holder, authorized to act under the
terms of an exemption.

* * * * *

Registration means a written
acknowledgement from the Associate
Administrator that the registrant is
performing a function for which
registration is required under
subchapter C. For purposes of this
subpart, “‘registration’ does not include
registration under subpart F or G of this
part.

Report means information, other than
an application, registration or part
thereof, required to be submitted to the
Associate Administrator pursuant to
subchapter C.

* * * * *

Shipper exemption means an
exemption from compliance with
requirements of this subchapter or

subchapter C that otherwise must be
met before offering a hazardous material
for transportation or transporting a
hazardous material in commerce.
* * * * *

3.In §107.5, paragraph (a) would be
revised to read as follows:

§107.5 Request for confidential treatment.

(a) If any person filing a document
with the Associate Administrator claims
that some or all the information
contained in the document is exempt
from the mandatory public disclosure
requirements of the Freedom of
Information Act (5 U.S.C. 552), is
information referred to in 18 U.S.C.
1905, or is otherwise exempt by law
from public disclosure, and if that
person requests the Associate
Administrator not to disclose the
information, that person shall file,
together with the document, a second
copy of the document with the
confidential information deleted. The
person shall indicate each page of the
original document that is confidential or
contains confidential information by
marking or stamping ‘‘confidential” on
each page for which a claim of
confidentiality is made, and may file a
statement specifying the justification for
the claim of confidentiality. If the
person states that the information comes
within the exception in 5 U.S.C.
552(b)(4) for trade secrets and
commercial or financial information,
that person must include a statement as
to why the information is privileged or
confidential. If the person filing a
document does not mark or stamp a
document as confidential or submit a
second copy of the document with the
confidential information deleted, the
Associate Administrator may assume
that there is no objection to public
disclosure of the document in its
entirety.
* * * * *

4. Subpart B of part 107 would be
revised to read as follows:

Subpart B—Exemptions

§107.101 Purpose and scope.

This subpart prescribes procedures for
the issuance, modification and
termination of exemptions from
requirements of this subchapter, or
subchapter C of this chapter.

§107.105 Application for exemption.

(a) Each application for an exemption
or modification of an exemption must—

(1) Be submitted in duplicate to:
Associate Administrator for Hazardous
Materials Safety, U.S. Department of
Transportation, Washington, DC 20590
0001. Attention: Exemptions, DHM-31;
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(2) State the name, street and mailing
addresses, and telephone number of the
applicant; if the applicant is not an
individual, state the name of an
individual designated as an agent of the
applicant for all purposes related to the
application;

(3) For a manufacturing exemption,
state the name and street address of
each of the applicant’s or contractor’s
facilities where manufacturing under
the exemption will occur;

(4) If the applicant is not a resident of
the United States, contain a designation
of agent for service in accordance with
§107.7, and a statement that the
applicant consents to personal
jurisdiction in the United States for
purposes of the Federal hazardous
material transportation law related to
the exemption;

(5) Cite the regulation from which the
applicant seeks relief, including the
publication year of the Code of Federal
Regulations volume from which the
citation is taken;

(6) If known by the applicant, list
identifying numbers of all exemptions,
approvals and registrations previously
or currently held by the applicant under
this chapter that are related to the
subject matter of the application;

(7) Specify the proposed mode(s) of
transportation;

(8) Describe in detail the proposed
exemption (e.g., alternative packaging,
test, procedure or activity). Including, as
appropriate, written descriptions,
drawings, flow charts, plans and other
supporting documents;

(9) Specify the proposed duration or
schedule of events for which the
exemption is sought;

(10) State why the applicant wishes to
be relieved from compliance with the
specified regulations and, if the
exemption is requested for a fixed
period, how compliance will be
achieved at the end of that period;

(11) If the applicant seeks expedited
processing under § 107.115 or §107.117,
set forth the supporting facts and
grounds;

(12) Identify and describe the
hazardous materials planned for
transportation under the exemption.
Provide the chemical name, common
name, hazard class, identification
number, packing group, form, quantity,
properties, and characteristics of
hazardous material to be offered or
transported in conjunction with the
exemption, including composition and
percentage (specified by volume or
weight) of each chemical, if a solution
or mixture;

(13) List each packaging, including
specification or exemption humber, as

applicable, to be used in conjunction
with the requested exemption;

(14) For alternative packagings,
document quality assurance controls
necessary to provide safe performance,
including package design, manufacture,
performance test criteria, in-service
performance and service life limitations;

(15) Include information describing
all relevant shipping and accident
experience of which the applicant is
aware that relates to the application;

(16) Identify any increased risk to
safety or property that may result if the
exemption is granted, and specify the
measures that the applicant considers
necessary or appropriate to address that
risk;

(17) Substantiate, with applicable
analyses, data or test results, that the
proposed alternative will achieve a level
of safety that:

(i) Is at least equal to that required by
the regulation from which the
exemption is sought, or

(i) If the regulations do not establish
a level of safety, is consistent with the
public interest and adequately will
protect against the risks to life and
property inherent in the transportation
of hazardous material in commerce; and

(18) For an exemption involving a
hazardous material, packaging material,
packaging design or technology where
direct comparison cannot be made to an
existing standard in subchapter C,
provide an analysis that:

(i) identifies each hazard associated
with the proposed activity,

(ii) identifies each potential failure
mode and the probability of its
occurrence, and

(iii) describe how the risk associated
with each hazard and failure mode is
controlled for life of a packaging or
duration of an activity to a level
comparable to that provided by the
regulation and is consistent with the
public interest.

(b) Unless expedited processing under
§107.115 or §107.117 is requested and
granted, applications are processed in
the order in which they are filed. For
timely consideration, an application
should be submitted at least 180 days
before the requested effective date.

(c) To request confidential treatment
for information contained in the
application, the applicant must comply
with §107.5(a).

§107.107 Application for party status.

(a) Any person eligible to apply for an
exemption may apply to be made party
to an application or an existing
exemption, other than a manufacture,
mark, and sell exemption.

(b) Each application filed under this
section must—

(1) Be submitted in duplicate to:
Associate Administrator for Hazardous
Materials Safety, U.S. Department of
Transportation, Washington, DC 20590
0001. Attention: Exemptions, DHM-31;

(2) Identify by number the exemption
application or exemption to which the
applicant seeks to become a party;

(3) State the name, address and
telephone number of the applicant; if
the applicant is not an individual, state
the name of an individual designated as
the applicant’s agent for all purposes
related to the application; and

(4) If the applicant is not a resident of
the United States, provide a designation
of agent for service in accordance with
§107.7, and a statement that the
applicant consents to personal
jurisdiction in the United States for
purposes of the Federal hazardous
material transportation law related to
the exemption.

(c) The Associate Administrator
grants party status to an applicant on
finding that—

(1) The applicant is eligible to apply
for the exemption;

(2) The application or exemption to
which the applicant seeks to become a
party concerns a continuing matter; and

(3) Granting party status does not
compromise information qualified for
confidential treatment under § 107.5.

(d) A party to an exemption is subject
to all terms of that exemption, including
the expiration date. If a party to an
exemption wishes to renew party status,
the exemption renewal procedures set
forth in §107.109 apply.

§107.109 Application for renewal.

(a) Each application for renewal of an
exemption must—

(1) Be submitted in duplicate to:
Associate Administrator for Hazardous
Materials Safety, U.S. Department of
Transportation, Washington, DC 20590—
0001. Attention: Exemptions, DHM-31;

(2) Identify by number the exemption
for which renewal is requested;

(3) State the name, address, and
telephone number of the applicant; if
the applicant is not an individual, state
the name of an individual designated as
an agent of the applicant for all
purposes related to the application;

(4) Include either a certification by the
applicant that the original application,
as it may have been updated by any
application for renewal, remains
accurate and complete; or an
amendment to the previously submitted
application as is necessary to update
and assure the accuracy and
completeness of the application, with
certification by the applicant that the
application as amended is accurate and
complete; and
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(5) Include a statement describing all
relevant shipping and accident
experience of which the applicant is
aware in connection with the exemption
since its issuance or most recent
renewal. If aware of no accidents, the
applicant shall so certify. The statement
must indicate the approximate number
of shipments made or packages shipped,
as the case may be, and the number of
shipments or packages involved in any
loss of contents, including loss by
venting other than as authorized in
subchapter C.

(b) If at least 60 days before an
existing exemption expires the holder
files an application for renewal that is
complete and conforms to the
requirements of this section, the
exemption will not expire until final
administrative action on the application
for renewal has been taken.

§107.111 Withdrawal.

An application may be withdrawn at
any time before a decision to grant or
deny it is made. Withdrawal of an
application does not authorize the
removal of any related records from the
RSPA dockets or files.

§107.113 Application processing.

(a) The Associate Administrator
reviews an application to determine if it
is complete and conforms with the
requirements of this subpart. This
determination usually is made within
30 days of receipt of an application for
exemption or modification of exemption
and within 15 days of receipt of an
application for renewal of an
exemption. If an application is
determined to be incomplete, the
applicant is informed of the reasons.

(b) An application, other than a
renewal or emergency exemption
application, that is determined to be
complete is docketed. Notice of the
application is published in the Federal
Register and an opportunity for public
comment is provided. All comments
received during the comment period are
considered before final action is taken
on the application.

(c) No public hearing or other formal
proceeding is required under this
subpart before the disposition of an
application. Unless expedited
processing under § 107.115 or §107.117
is requested and granted, applications
are processed in the order in which they
are filed.

(d) At any time during the processing
of an application, the Associate
Administrator may request additional
information from the applicant. If the
applicant does not respond to a written
request for additional information
within 30 days of the date the request

was received, the application is deemed
incomplete and is denied.

(e) The Associate Administrator may
grant or deny an application, in whole
or in part. In the Associate
Administrator’s discretion, an
application may be granted subject to
conditions that are appropriate to
protect health, safety or property.

(F) The Associate Administrator may
grant the application on finding that—

(1) The application complies with this
subpart;

(2) The application demonstrates that
the proposed alternative will achieve a
level of safety that:

(i) Is at least equal to that required by
the regulation(s) from which the
exemption is sought, or

(i) If the regulations do not establish
a level of safety, is consistent with the
public interest and adequately will
protect against the risks to life and
property inherent in the transportation
of hazardous materials in commerce;

(3) The application states all material
facts, and contains no materially false or
materially misleading statement;

(4) The applicant meets the
qualifications required by applicable
regulations; and

(5) The applicant demonstrates the
level of capability and integrity required
to conduct the activity authorized by the
exemption. A pending or completed
enforcement action may be considered
evidence of insufficient competence or
integrity.

(9) The applicant is notified in writing
whether the application is granted or
denied. A denial contains a brief
statement of reasons.

(h) An exemption and any renewal
thereof terminates according to its terms
or, if not otherwise specified, two years
after the date of issuance. A grant of
party status to an exemption, unless
otherwise stated, terminates on the date
that the exemption terminates.

(i) The Associate Administrator, on
determining that an application
concerns a matter of general
applicability and future effect and
should be the subject of rulemaking,
may initiate rulemaking under part 106
of this chapter in addition to or instead
of acting on the application.

(J) The Associate Administrator
publishes in the Federal Register a list
of all exemption and party status grants,
denials and modifications and all
applications withdrawn under this
section.

§107.115 Priority processing.

(a) An application is granted priority
processing if the Associate
Administrator, on the basis of the
application and any inquiry undertaken,
finds that—

(1) If the applicant is a governmental
body, priority processing is in the
public interest;

(2) If the applicant is not a
governmental body:

(i) Priority processing is necessary to
prevent significant economic loss; and
(ii) The significant economic loss
could not be prevented were the
application processed routinely.

(b) Where the risk of significant
economic loss is to the applicant, or to
a party in a contractual relationship to
the applicant with respect to the activity
to be undertaken, the Associate
Administrator may deny priority
processing if timely application could
have been made.

(c) A request for priority processing
on the basis of potential economic loss
must reasonably describe and estimate
the potential loss.

(d) An application given priority
processing receives the same level of
substantive review as one processed
routinely.

(e) A decision to deny priority
processing may not be the subject of a
request for reconsideration under
§107.123.

§107.117 Emergency processing.

(a) An application is granted
emergency processing if the Associate
Administrator, on the basis of the
application and any inquiry undertaken,
finds that—

(1) Emergency processing is necessary
to prevent significant injury to persons
or property (other than the hazardous
material to be transported) that could
not be prevented if the application were
processed on a routine or priority basis;
or

(2) Emergency processing is necessary
to prevent significant economic loss that
could not be prevented if the
application were processed on a routine
or priority basis.

(b) Where the significant economic
loss is to the applicant, or to a party in
a contractual relationship to the
applicant with respect to the activity to
be undertaken, the Associate
Administrator may deny emergency
processing if timely application could
have been made.

(c) A request for emergency
processing on the basis of potential
economic loss must reasonably describe
and estimate the potential loss.

(d) An application submitted under
this section must comply with
§107.105(a)(17) and include such
supporting information specified in
§107.105(a)(2) through (a)(16) as the
receiving Department of Transportation
official deems necessary to process the
application. An application on an
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emergency basis must be submitted
through the appropriate Department of
Transportation official, as follows:

(1) Certificate Holding Aircraft
Operators: The Federal Aviation
Administration Civil Aviation Security
Office that serves the place where the
flight(s) will originate or that is
responsible for the operators’ overall
aviation security program.

(2) Noncertificate Holding Aircraft
Operators (Operators Operating Under
14 CFR Part 91): The Federal Aviation
Administration Civil Aviation Security
Office that serves the place where the
flight(s) will originate. The nearest Civil
Aviation Security Office may be located
by calling the FAA Duty Officer, 202—
863-5100 (any hour).

(3) Motor Carriers: Chief, Hazardous
Materials Division, Office of Motor
Carrier Field Operations, Federal
Highway Administration, Department of
Transportation, Washington, DC 20590—
0001, 202-366-4415 (day); 202—267—
2100 (night).

(4) Rail Carriers: Associate
Administrator for Safety, Federal
Railroad Administration, Department of
Transportation, Washington, DC 20590—
0001, 202-366-9178 or 366—0488 (day);
202-267-2100 (night).

(5) Water Carriers: Chief, Hazardous
Materials Standards Branch, Operating
and Environmental Standards Division,
United States Coast Guard, Washington,
DC 20593-0001, 202-267-1577 (day);
202—-267-2100 (night).

(e) On receipt of all information
necessary to process the application, the
receiving Department of Transportation
official transmits to the Associate
Administrator, by the most rapid
available means of communication, an
evaluation as to whether an emergency
exists under §107.117(a) and, if
appropriate, recommendations as to the
conditions to be included in the
exemption. If the Associate
Administrator determines that an
emergency exists under §107.117(a) and
that, with reference to the criteria of
§107.113(f), granting of the application
is in the public interest, the Associate
Administrator grants the application
subject to such terms as necessary and
immediately notifies the applicant. If
the Associate Administrator determines
that an emergency does not exist or that
granting of the application is not in the
public interest, the applicant
immediately is so notified.

(f) An emergency exemption is to be
limited in scope and duration to that
which is necessary to address the
circumstances which constitute the
emergency.

(9) A determination that an emergency
does not exist may not be the subject of

a request for reconsideration under
§107.123.

(h) Within 90 days following issuance
of an emergency exemption, a notice of
issuance, with a statement of the basis
for the finding of emergency and the
scope and duration of the exemption, is
published in the Federal Register.

§107.121 Modification, suspension or
termination of exemption or grant of party
status.

(a) The Associate Administrator may
modify an exemption or grant of party
status on finding that—

(1) Modification is necessary so that
an exemption reflects current statutes
and regulations; or

(2) Modification is required by
changed circumstances to meet the
standards of §107.113(f).

(b) The Associate Administrator may
modify, suspend or terminate an
exemption or grant of party status, as
appropriate, on finding that-

(1) Because of changed circumstances,
the exemption or party status would not
be granted if application were made
now;

(2) The application contained
inaccurate or incomplete information,
and the exemption or party status would
not have been granted had the
application been accurate and complete;

(3) The application contained
deliberately inaccurate or incomplete
information; or

(4) The holder or party knowingly has
violated the terms of the exemption or
an applicable requirement of this
chapter, in a manner demonstrating
insufficient capability or integrity to
conduct the activity authorized by the
exemption.

(c) Before an exemption or grant of
party status is modified, suspended or
terminated, the Associate Administrator
notifies the holder or party in writing of
the proposed action and the reasons
therefor, and provides an opportunity to
show cause why the proposed action
should not be taken.

(1) The holder or party may file a
written response with the Associate
Administrator within 30 days of receipt
of notice of the proposed action.

(2) After considering the holder’s or
party’s written response to the notice, or
after 30 days have passed without
response since receipt of the notice, the
Associate Administrator notifies the
holder in writing of the final decision.
Modification, suspension or termination
shall be accompanied by a brief
statement of grounds.

§107.123 Reconsideration.

(a) An applicant, a holder or a party
may request that the Associate

Administrator reconsider a decision
under §107.113(g), §107.117(e) or
§107.121(c). The request must—

(1) Be in writing and filed within 20
days of receipt of the decision;

(2) State in detail all alleged errors of
fact and law;

(3) Enclose all documentation in
support of the request to reconsider,
with a justification for failure to provide
the documentation previously; and

(4) State in detail the modification of
the final decision sought.

(b) The Associate Administrator, if
necessary to avoid a risk of significant
harm to persons or property, may in the
notification declare the proposed action
immediately effective, for a maximum of
90 days from the date of the holder’s or
party’s receipt of the notice.

(c) The Associate Administrator
considers newly submitted information
on a showing that the information could
not reasonably have been submitted
during application processing.

(d) The Associate Administrator
grants or denies, in whole or in part, the
relief requested and informs the
requesting person in writing of the
decision.

§107.125 Appeal.

(a) A person who requested
reconsideration under § 107.123 may
appeal to the Administrator the
Associate Administrator’s decision on
the request. The appeal must-

(1) Be in writing and filed within 30
days of receipt of the Associate
Administrator’s decision on
reconsideration;

(2) State in detail all alleged errors of
fact and law;

(3) Enclose all documentation in
support of the appeal, with a
justification for failure to provide the
documentation previously; and

(4) State in detail the modification of
the final decision sought.

(b) The Administrator, if necessary to
avoid a risk of significant harm to
persons or property, may declare the
Associate Administrator’s action
immediately effective pending a
decision on appeal, for a maximum of
90 days from the date of the holder’s or
party’s receipt of the decision.

(c) The Administrator considers
newly submitted information on a
showing that the information could not
reasonably have been submitted during
application processing or
reconsideration.

(d) The Administrator grants or
denies, in whole or in part, the relief
requested and informs the appellant in
writing of the decision. The
Administrator’s decision is the final
administrative action.
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§107.127 Availability of documents for
public inspection.

(a) Documents related to an
application under this subpart,
including the application itself, are
available for public inspection, except
as specified in paragraph (b) of this
section, at the Office of the Associate
Administrator for Hazardous Materials
Safety, Dockets Unit (DHM-30), U.S.
Department of Transportation, 400
Seventh Street SW., Washington, DC
20590 0001. Copies of available
documents may be obtained as provided
in part 7 of this title.

(b) Documents available for
inspection do not include materials
determined to be withheld from public
disclosure under §107.5 and in
accordance with the applicable
provisions of section 552(b) of title 5,
United States Code, and part 7 of this
title.

5. In §107.202, paragraph (a),
introductory text, would be revised to
read as follows:

§107.202 Standards for determining
preemption.

(a) Except as provided in §107.221
and unless otherwise authorized by
Federal law, any requirement of a State
or political subdivision thereof or an
Indian tribe, that concerns one of the
following subjects and that is not
substantively the same as any provision
of the Federal hazardous material
transportation law, this subchapter or
subchapter C that concerns that subject,
is preempted:

* * * * *

§107.202 [Amended]

6. In §107.202(b)(3), the wording 49
U.S.C. 5125(b) or(c)” would be revised
to read “49 U.S.C. 5125(c).”

§107.205 [Amended]

7.1n §107.205, in paragraph (a), at the
end of the first sentence, the wording
“within 45 days” would be removed.

8. In addition, in §107.205, paragraph
(b) would be revised to read as follows:

§107.205 Notice.

* * * * *

(b) The Associate Administrator may
publish notice of an application in the
Federal Register and may notify in
writing any person readily identifiable
as affected by the ruling.

* * * * *

9. In §107.209, paragraph (b) would
be removed, paragraphs (c), (d) and (e)
would be redesignated as paragraphs
(b), (c) and (d), respectively, and newly
designated paragraph (c) would be
revised to read as follows:

§107.209 Determination.
* * * * *

(c) The Associate Administrator
provides a copy of the determination to
the applicant and to any other person
who substantially participated in the
proceeding or requested in comments to
the docket to be notified of the
determination. A copy of each
determination is placed on file in the
public docket. The Associate
Administrator may publish the
determination or notice of the
determination in the Federal Register.
* * * * *

10. In §107.211, in paragraph (a), the
second sentence would be revised to
read as follows:

§107.211 Petition for reconsideration.
(@) * * * The petition must be filed
within 20 days of publication of the
determination in the Federal Register.
* * * * *
11. A new §107.213 would be added
to read as follows:

§107.213 Judicial review.

A party to a proceeding under
§107.203(a) may seek review by the
appropriate district court of the United
States of a decision of the Administrator
by filing a petition with the court within
60 days after the Administrator’s
decision becomes final.

12.In 8107.217, paragraph (d) would
be revised to read as follows:

§107.217 Notice.
* * * * *

(d) The Associate Administrator may
notify any other persons who may be
affected by the ruling.

* * * * *

13. In Section 107.221, paragraph (a),
(b), introductory text, (c) through (e)
would be revised to read as follows:

§107.221 Determination.

(a) After considering the application
and other relevant information received
or obtained during the proceeding, the
Associate Administrator issues a
determination.

(b) The Associate Administrator may
issue a waiver of preemption only on
finding that the State or political
subdivision or Indian tribe requirement
affords the public a level of safety at
least equal to that afforded by the
requirements of the Federal hazardous
material transportation law or the
regulations issued thereunder and does
not unreasonably burden commerce. In
determining if the State or political
subdivision or Indian tribe requirement
unreasonably burdens commerce, the
Associate Administrator considers:

* * * * *

(c) The determination includes a
written statement setting forth relevant
facts and legal bases and providing that
any person aggrieved by the
determination may file a petition for
reconsideration with the Associate
Administrator.

(d) The Associate Administrator
provides a copy of the determination to
the applicant and to any other person
who substantially participated in the
proceeding or requested in comments to
the docket to be notified of the
determination. A copy of the
determination is placed on file in the
public docket. The Associate
Administrator may publish the
determination or notice of the
determination in the Federal Register.

(e) A determination under this section
constitutes an administrative finding of
whether a particular requirement of a
State or political subdivision or Indian
tribe is preempted under the Federal
hazardous material transportation law
or any regulation issued thereunder, or
whether preemption is waived.

14. In §107.223, paragraph (a) would
be revised to read as follows:

§107.223 Petition for reconsideration.

(a) Any person aggrieved by a
determination under § 107.221 may file
a petition for reconsideration with the
Associate Administrator. The petition
must be filed within 20 days of
publication of the order in the Federal

Register.
* * * * *
§107.227 [Amended]

15. In §107.227, the wording
§107.203(a) or”’ would be removed.

§107.299 [Removed]

16. Section 107.299 would be
removed.

17. In §107.305, paragraph (b) would
be revised to read as follows:

§107.305 Investigations.

* * * * *

(b) Investigators. Investigations under
49 U.S.C. 5121(a) are conducted by
Hazardous Materials Safety personnel
duly authorized for that purpose by the
Associate Administrator. Inspections
under 49 U.S.C. 5121(c) are conducted
by Hazardous Materials Enforcement
Specialists whom the Associate
Administrator has designated for that
purpose.

(1) An inspector will, on request,
present his or her credentials for
examination, but the credentials may
not be reproduced.

(2) An inspector may administer oaths
and receive affirmations in any matter
under investigation by the Associate
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Administrator for Hazardous Materials
Safety. An inspector may gather
information by reasonable means
including, but not limited to,
interviews, statements, photocopying,
photography, and video- and
audiorecording.

(3) On concurrence of the Director,
Office of Hazardous Materials
Enforcement, an inspector may issue a
subpoena for the production of
documentary or other tangible evidence
if, on the basis of information available
to the inspector, the documents and
evidence materially will advance a
determination of compliance with this
subchapter or subchapter C. Service of
a subpoena shall be in accordance with
§107.13(c) and (d). A person to whom
a subpoena is directed may seek review
of the subpoena by applying to the Chief
Counsel in accordance with § 107.13(h).
A subpoena issued under this paragraph
may be enforced in accordance with
§107.13(i).

* * * * *

18. In §107.331, the introductory
paragraph and paragraph (d) would be
revised to read as follows:

§107.331 Assessment considerations.
After finding a knowing violation
under this subpart, the Chief Counsel
assesses a civil penalty taking the

following into account:

* * * * *
(d) The respondent’s prior violations;
* * * * *

19. A new subpart H of part 107
would be added to read as follows:

Subpart H—Approvals, Registrations
and Submissions

§107.701 Purpose and scope.

(a) This subpart prescribes procedures
for the issuance, modification and
termination of approvals, and the
submission of registrations and reports,
as required by this chapter.

(b) The requirements of this subpart
are in addition to any requirements in
this chapter applicable to a specific
approval, registration or report. If
compliance with both a specific
requirement and a requirement of this
subpart is not possible, the specific
requirement applies.

(c) Registration under subpart F or G
of this part is not subject to the
provisions of this subpart.

§107.705 Registration and reporting.

(a) Each registration or report under
this section must be filed with the
Associate Administrator for Hazardous
Materials Safety, Research and Special
Programs Administration, U.S.
Department of Transportation, 400

Seventh Street SW, Washington, DC
20590-0001, Attention: Approvals,
DHM-32, and contain, in order—

(1) A citation to the section and, if
applicable, subsection of the chapter
under which the registration or report is
made;

(2) If the report is required by an
approval, a registration or an exemption,
a citation to the approval, registration or
exemption number;

(3) The name, address, and telephone
number of the person on whose behalf
the registration or report is made and, if
different, the person making the
registration or report;

(4) If the person on whose behalf the
registration or report is made is not a
resident of the United States, a
designation of agent for service in
accordance with §107.7; and

(5) A description of the activity for
which the registration or report is
required.

(b) If the Associate Administrator
determines that the registration or report
does not comply with applicable
requirements, the registration or
reporting party shall make further
submissions as the Associate
Administrator deems necessary for
compliance.

(c) To request confidential treatment
for information contained in the
registration or report, the applicant must
comply with §107.5(a).

§107.707 Applications.

(a) Each application under this
section must be filed with the Associate
Administrator for Hazardous Materials
Safety, Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street SW.,
Washington, DC 20590-0001, Attention:
Approvals, DHM-32 and contain the
following, in order—

(1) A citation to the section and, if
applicable, subsection of the chapter
under which the approval is sought;

(2) If an application for renewal or
modification, a citation to the existing
approval;

(3) The name, address, and telephone
number of—

(i) The applicant;

(i) If different, the person filing the
application; and

(iii) For an applicant that is not an
individual, an individual designated as
an agent of the applicant for all
purposes related to the application;

(4) If the applicant is not a resident of
the United States, a designation of agent
for service in accordance with §107.7,
and a statement that the applicant
consents to personal jurisdiction in the
United States for all purposes under the
Federal hazardous material

transportation law related to the activity
for which the approval is required;

(5) A description of the activity for
which the approval is required; and

(6) A copy of each document from an
entity other than the Office of
Hazardous Materials Safety required
under the section cited at § 107.707(a)(1)
as a prerequisite to the approval.

(b) Each application under this
section must contain the following, in
order:

(1) The proposed duration of the
approval;

(2) The transport mode or modes
affected, as applicable;

(3) A full explanation, including all
relevant information and
documentation, as to why the applicant
qualifies for the approval under
applicable criteria, and why the
approval otherwise is in accordance
with law;

(4) All relevant shipping and accident
experience;

(5) Identify any increased risk to
safety or property that may result if the
approval is granted, and specify the
measures that the applicant considers
necessary or appropriate to address that
risk; and

(6) Substantiate, with applicable
analyses, data or test results, that the
proposed alternative will achieve a level
of safety that is at least equal to that
required by the regulation.

(c) For those approvals with an
expiration date, each application for
renewal or modification shall be filed in
the same manner as an original
application. If a complete and
conforming renewal application is filed
at least 60 days before the expiration
date of an approval, the applicant, on
written request, shall be issued one or
more written extensions to permit
operation under the terms of the expired
approval until a final decision on the
application for renewal has been made.
Operation under an expired approval is
prohibited absent a written extension.
This paragraph does not limit the
authority of the Associate Administrator
to modify, suspend or terminate an
approval under §107.713.

(d) To request confidential treatment
for information contained in the
application, the applicant must comply
with §107.5(a).

§107.709 Application processing.

(a) No public hearing or other formal
proceeding is required under this
subpart before the disposition of an
application.

(b) At any time during the processing
of an application, the Associate
Administrator may request additional
information from the applicant. If the
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applicant does not respond to a written
request for additional information
within 30 days of the date the request
was received, the application will be
deemed incomplete and denied.

(c) The Associate Administrator may
grant or deny an application, in whole
or in part. At the Associate
Administrator’s discretion, an
application may be granted subject to
conditions appropriate to protect health,
safety and property.

(d) The Associate Administrator may
deny the application if—

(1) The application does not comply
with this subpart;

(2) The application contains
inadequate justification, or otherwise
does not meet the criteria set forth in the
section or subsection under which the
approval is sought;

(3) The application contains a
materially false or materially misleading
statement, or fails to state a material
fact;

(4) The applicant does not
demonstrate the qualifications set forth
in the applicable regulations; or

(5) The applicant does not
demonstrate the level of capability and
integrity required to perform the activity
for which the application is filed. A
pending or completed enforcement
action may be considered evidence of
insufficient capability or integrity.

(e) Unless otherwise specified in this
chapter or by the Associate
Administrator, an approval does not
expire.

(f) The Associate Administrator
notifies the applicant in writing of the
decision on the application. A denial
contains a brief statement of reasons.

§107.711 Withdrawal.

An application may be withdrawn at
any time before a decision to grant or
deny it is made. Withdrawal of an
application does not authorize the
removal of any related records from the
RSPA dockets or files.

§107.713 Approval modification,
suspension or termination.

(a) The Associate Administrator may
modify an approval on finding that—

(1) Modification is necessary to
conform an existing approval to relevant
statutes and regulations as they may be
amended from time to time; or

(2) Modification is required by
changed circumstances to enable the
approval to continue to meet the
standards of § 107.709(d).

(b) The Associate Administrator may
modify, suspend or terminate an
approval, as appropriate, on finding
that—

(1) Because of changed circumstances,
the approval would not be granted if
application were made now;

(2) The application contained
inaccurate or incomplete information,
and the approval would not have been
granted had the application been
accurate and complete;

(3) The application contained
deliberately inaccurate or incomplete
information; or

(4) The holder knowingly has violated
the terms of the approval or an
applicable requirement of this chapter,
in a manner demonstrating insufficient
capability or integrity to conduct the
activity for which the approval is
required.

(c) Before an approval is modified,
suspended or terminated, the Associate
Administrator notifies the holder in
writing of the proposed action and the
reasons for it, and provides an
opportunity to show cause why the
proposed action should not be taken.

(1) The holder may file a written
response with the Associate
Administrator within 30 days of receipt
of notice of the proposed action.

(2) The Associate Administrator, if
necessary to avoid a measurable risk of
significant harm to persons or property,
may in the notification declare the
proposed action immediately effective,
for a maximum of 90 days from the date
of the holder’s receipt of the notice.

(3) After considering the holder’s
written response to the notice, or after
30 days have passed without response
from receipt of the notice, the Associate
Administrator notifies the holder in
writing of the final decision.
Modification, suspension or termination
shall be accompanied by a brief
statement of grounds.

§107.715 Reconsideration.

(a) An applicant or a holder may
request that the Associate Administrator
reconsider a decision under § 107.709(f)
or §107.713(c). The request must:

(1) Be in writing and filed within 20
days of receipt of the decision;

(2) State in detail all alleged errors of
fact and law;

(3) Enclose all documentation in
support of the request to reconsider,
with a justification for failure to provide
the documentation previously; and

(4) State in detail the modification of
the final decision sought.

(b) The Associate Administrator
considers newly submitted information
on a showing that the information could
not reasonably have been submitted
during application processing.

(c) The Associate Administrator
grants or denies, in whole or in part, the
relief requested and informs the

requesting person in writing of the
decision.

§107.717 Appeal.

(a) A person who requested
reconsideration under 8§ 107.715 may
appeal to the Administrator the
Associate Administrator’s decision on
the request. The appeal must:

(1) Be in writing and filed within 30
days of receipt of the Associate
Administrator’s decision on
reconsideration;

(2) State in detail all alleged errors of
fact and law;

(3) Enclose all documentation in
support of the appeal, with a
justification for failure to provide the
documentation previously; and

(4) State in detail the modification of
the final decision sought.

(b) The Administrator, if necessary to
avoid a risk of significant harm to
persons or property, may declare the
Associate Administrator’s action
effective pending a decision on appeal,
for a maximum of 90 days from the date
of the holder’s receipt of the decision.

(c) The Administrator considers
newly submitted information on a
showing that the information could not
reasonably have been submitted during
application processing or
reconsideration.

(d) The Administrator grants or
denies, in whole or in part, the relief
requested and informs the appellant in
writing of the decision on appeal. The
Administrator’s decision on appeal is
the final administrative action.

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

20. The authority citation for part 171
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

§171.1 [Amended]

21.1n §171.1, in the introductory text
of paragraph (a), the wording “in
commerce” would be added
immediately following the wording
“materials” and preceding “by”’.

22. Also in §171.1, a new paragraph
(d) would be added to read as follows:

§171.1 Purpose and scope.

* * * * *

(d) The use of terms and symbols
prescribed in this subchapter for the
stamping, marking, labeling, placarding
and description of hazardous materials
and packagings used in their transport.

23.1n §171.2, paragraphs (a), (b), (c)
and (d) would be revised and a new
paragraph (h) would be added to read as
follows:
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§171.2 General requirements.

(a) No person may offer or accept a
hazardous material for transportation in
commerce unless that person complies
with subpart G of part 107 of this
chapter, as applicable, and the
hazardous material is properly classed,
described, packaged, marked, labeled,
and in condition for shipment as
required or authorized by applicable
requirements of this subchapter and of
any exemption, approval or registration
issued under subchapter A.

(b) No person may transport a
hazardous material in commerce unless
that person complies with subpart G of
part 107 of this chapter, and the
hazardous material is handled and
transported in accordance with
applicable requirements of this
subchapter and of any exemption,
approval or registration issued under
subchapter A.

(c) No person may represent, mark,
certify, sell, or offer a packaging or
container as meeting the requirements
of this subchapter or an exemption,
approval or registration issued under
subchapter A, governing its use in the
transportation in commerce of a
hazardous material, whether or not it is
used or intended to be used for the
transportation of a hazardous material,
unless the packaging or container is
manufactured, fabricated, marked,
maintained, reconditioned, repaired and
retested, as appropriate, in accordance
with applicable requirements of this
subchapter and of any exemption,
approval or registration issued under
subchapter A.

(d) The representations, markings,
and certifications subject to the
prohibitions of paragraph (c) of this
section include:

(1) Specification identifications that
include the letters “DOT” or “UN"’;

(2) Exemption, approval, and
registration numbers that include the
letters “DOT"’; and

(3) Test dates associated with
specification, registration, approval,
retest or exemption markings indicating
compliance with a test or retest
requirement of this subchapter, or an
exemption, an approval or a registration
issued under subchapter A.

* * * * *
(h) No person shall—

(1) Falsify or alter an exemption,
approval, registration or other grant of

authority issued under this subchapter
or subchapter B of this chapter; or

(2) Offer a hazardous material for
transportation or transport a hazardous
material in commerce, or represent,
mark, certify, or sell a packaging or
container, under a false or altered
exemption, approval, registration or
other grant of authority issued under
this subchapter or subchapter B of this
chapter.

§171.3 [Amended]

24.In §171.3, paragraph (c) and the
Note would be removed, and paragraph
(d) would be redesignated as paragraph

c).

( )25. In §171.8, a definition of
“Approval” would be added and the
definition of “‘Person’ would be revised
to read as follows:

§171.8 Definitions and abbreviations.
* * * * *

Approval means a written
authorization from the Associate
Administrator for Hazardous Materials
Safety to perform a function for which
prior authorization by the Associate
Administrator is required under
Subchapter C.

* * * * *

Person means an individual, firm,
copartnership, corporation, company,
association, joint-stock association,
including any trustee, receiver, assignee,
or similar representative thereof; or
government, Indian tribe, or agency or
instrumentality of any government or
Indian tribe when it offers hazardous
material for transportation in commerce
or transports hazardous material to
further a commercial enterprise, but
such term does not include:

(1) The United States Postal Service;

(2) For the purposes of 49 U.S.C. 5123
and 5124, any agency or instrumentality
of the Federal Government.

* * * * *

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

26. The authority citation for Part 172
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

27.1n §172.302, paragraph (c) would
be revised to read as follows:

§172.302 General marking requirements
for bulk packagings.

* * * * *

(c) Exemption packagings. The
outside of each bulk package used under
the terms of an exemption shall be
plainly and durably marked “DOT-E”
followed by the exemption number
assigned, in letters at least two inches
high on a contrasting background.

* * * * *

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

28. The authority citation for part 173
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

29. In §173.22a, a new paragraph (c)
would be added to read as follows:

§173.22a Use of packagings authorized
under exemptions.
* * * * *

(c) When an exemption issued to a
shipper contains special carrier
requirements, the shipper shall furnish
a copy of the exemption to the carrier
before or at the time a shipment is
tendered.

PART 178—SPECIFICATIONS FOR
PACKAGINGS

30. The authority citation for Part 178
would continue to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

31.In §178.3, a new paragraph (d)
would be added to read as follows:

§178.3 Marking of packagings.

* * * * *

(d) No person may mark or otherwise
certify a packaging or container as
meeting the requirements of a
manufacturing exemption unless that
person is the holder of or a party to that
exemption, an agent of the holder or
party for the purpose of marking or
certification, or a third party tester.

Issued in Washington, DC, on September 8,

1995, under authority delegated in 49 CFR
part 106.

Alan I. Roberts,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. 95-22816 Filed 9-13-95; 8:45 am]
BILLING CODE 4910-60-P
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

September 8, 1995.

The Department of Agriculture has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extension, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) Who will be required or
asked to report; (5) An estimate of the
number of responses; (6) An estimate of
the total number of hours needed to
provide the information; (7) Name and
telephone number of the agency contact
person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer,
USDA, OIRM, Room 404-2, Jamie L.
Whitten Bldg., Washington, DC 20250,
(202) 690-2118.

Emergency

e Consolidated Farm Service Agency
General Regulations Governing the

Peanut Warehouse Storage Loan and
Handler Operations

CCC-1006, 1028, 1028A, 1029, 1032,
1032-1, 1033, 1036, 1041-SE, 1041
VC, 1041-SW, 1004, 1023, 1025,
1057, ASCS-1013, CCC-1027, 1005

Farms; 260,013 responses; 54,118 hours

Gary Fountain (202) 720-9106

Larry K. Roberson,

Deputy Departmental Clearance Officer.

[FR Doc. 95-22818 Filed 9-13-95; 8:45 am]

BILLING CODE 3410-01-M

COMMISSION ON CIVIL RIGHTS

Amendment to Notice of Public
Meeting of the New Jersey Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that the meeting site of the
New Jersey Advisory Committee to the
Commission as announced in the
Federal Register, Vol 60, No. 157, Doc
95-20057, on August 15, 1995, has been
amended to the Marriott Courtyard,
1000 Century Parkway, Mount Laurel,
New Jersey 08054. (This amendment is
change of location only.)

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Dr. Irene Hill-
Smith, 609-468-5546, or Edward
Darden, Acting Director of the Eastern
Regional Office, 202-376—7533 (TDD
202—-376-8116). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, September
8, 1995.
Carol-Lee Hurley,
Chief, Regional Programs Coordination Unit.
[FR Doc. 95-22867 Filed 9-11-95; 4:50 pm]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE
International Trade Administration

Masonic Medical Research Lab., et al.;
Notice of Consolidated Decision on
Applications for Duty-Free Entry of
Scientific Instruments

This is a decision consolidated
pursuant to Section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897; 15 CFR part
301). Related records can be viewed
between 8:30 a.m. and 5 p.m. in Room
4211, U.S. Department of Commerce,
14th and Constitution Avenue, NW.,
Washington, DC.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instruments described below, for such
purposes as each is intended to be used,
is being manufactured in the United
States.

Docket Number: 95-020. Applicant:
Masonic Medical Research Lab., Utica,
NY 13501-1787. Instrument: Xenon
Flashlamp System, Model XF-10.
Manufacturer: Hi-Tech Scientific,
United Kingdom. Intended Use: See
notice at 60 FR 19572, April 19, 1995.
Reasons: The foreign instrument
provides: (1) a high intensity (300J) UV
source with a bandwidth of 340-360 nm
and (2) an intensity-stepped power
supply. Advice Received From: The
National Institutes of Health, July 10,
1995.

Docket Number: 95-021. Applicant:
Tulane University, New Orleans, LA
70118. Instrument: Ultra Sensitive State
Fluorimeter with Accessories, Model
FS900CD. Manufacturer: Edinburgh
Instruments Ltd., United Kingdom.
Intended Use: See notice at 60 FR
20967, April 28, 1995. Reasons: The
foreign instrument provides: (1) ultra
sensitive UV/VIS/IR detection, (2) 450W
xenon source and (3) a high resolution
monochromator with wavelength
accuracy of +0.2 nm. Advice Received
From: The National Institutes of Health,
July 10, 1995.

Docket Number: 95-024. Applicant:
U.S. Environmental Protection Agency,
Narragansett, Rl 02882. Instrument:
Mass Spectrometer, Model VG Optima.
Manufacturer: Fisons Instruments, Inc.,
United Kingdom. Intended Use: See
notice at 60 FR 20968, April 28, 1995.
Reasons: The foreign instrument
provides sample sensitivity of 1
microgram for both carbon and nitrogen
trace concentration gaseous analysis.
Advice Received From: The National
Institutes of Health, July 11, 1995.

Docket Number: 95-026. Applicant:
Tulane University, New Orleans, LA
70118. Instrument: Lifetime CD
Spectrometer, Model FL 900.
Manufacturer: Edinburgh Instruments
Ltd., United Kingdom. Intended Use:
See notice at 60 FR 20968, April 28,
1995. Reasons: The foreign instrument
provides: (1) a small lamp pulse width
of less than 1 ns, (2) high intensity lamp
excitation with short pulse width, and
(3) superior stray light rejection by the
instrument’s monochromator. Advice
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Received From: The National Institutes
of Health, July 11, 1995.

Docket Number: 95-031. Applicant:
University of Maryland, College Park,
MD 20742-7515. Instrument: Monocular
Oculometer for the Human Eye.
Manufacturer: Dr. Bouis, Germany.
Intended Use: See notice at 60 FR
24838, May 10, 1995. Reasons: The
foreign instrument provides
measurement of horizontal eye
movement at a scan rate of 4000/sec.
Advice Received From: The National
Institutes of Health, July 12, 1995.

The National Institutes of Health
advises in its memoranda that (1) the
capabilities of each of the foreign
instruments described above are
pertinent to each applicant’s intended
purpose and (2) it knows of no domestic
instrument or apparatus of equivalent
scientific value for the intended use of
each instrument.

We know of no other instrument or
apparatus being manufactured in the
United States which is of equivalent
scientific value to any of the foreign
instruments.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 95-22901 Filed 9-13-95; 8:45 am]
BILLING CODE 3510-DS-M

President’s Export Council: Meeting of
the Subcommittee on the Americas

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice of open meeting.

SUMMARY: The President’s Export
Council Subcommittee on the Americas
will hold an open meeting to discuss
topics related to hemispheric integration
including: trade promotion in the
Americas, a Brazilian trade review and
the Mexican peso crisis. The President’s
Export Council was established on
December 20, 1973, and reconstituted
May 4, 1979, to advise the President on
matters relating to U.S. trade. It was
most recently renewed on September
30, 1993, by Executive Order 12689.
DATES: September 29, 1995.

TIME: 9:00 a.m.—1:30 a.m.

ADDRESSES: Main Commerce Building,
Room 6029, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230. This program
is physically accessible to people with
disabilities. Requests for sign language
interpretation or other auxiliary aids
should be directed to Chad Hoseth,
President’s Export Council, Room
2015B, Washington, D.C. 20230. Seating
is limited and will be on a first come,
first serve basis.

FOR FURTHER INFORMATION CONTACT:
Chad Hoseth, President’s Export

Council, Room 2015B, Washington, D.C.

20230.

Dated: September 8, 1995.
Sylvia Lino Prosak,

Acting Staff Director and Executive Secretary,
President’s Export Council.

[FR Doc. 9522887 Filed 9-13-95; 8:45 am]
BILLING CODE 3510-DR-P

National Oceanic and Atmospheric
Administration

[1.D. 090795B]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Salmon Subcommittee of
the Pacific Fishery Management
Council’s (Council) Scientific and
Statistical Committee (SSC) will hold a
public meeting.

DATES: The meeting will be begin on
Tuesday, October 10, 1995 at 10 a.m.
and may go into the evening until
business for the day is completed.

ADDRESSES: The meeting will be held at
the Oregon Department of Fish and
Wildlife, 2501 SW. First, Commission
Room, Portland, OR 97207.

Council address: Pacific Fishery
Management Council, 2130 SW Fifth
Avenue, Suite 224, Portland, OR 97201.

FOR FURTHER INFORMATION CONTACT: Jim
Seger, Economic Analysis Coordinator;
telephone: (503) 326-6352.

SUPPLEMENTARY INFORMATION: The
primary purpose of this meeting is to
review selected methodologies used in
the Council’s management of the Pacific
salmon fisheries.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Lawrence D. Six, Executive Director, at
(503) 326-6352 at least 5 days prior to
the meeting date.

Dated: September 8, 1995.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 9522891 Filed 9-13-95; 8:45 am]

BILLING CODE 3510-22-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool, Man-Made Fiber, Silk
Blend and Other Vegetable Fiber
Apparel Produced or Manufactured in
Sri Lanka

September 8, 1995.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE:September 18, 1995.

FOR FURTHER INFORMATION CONTACT:
Helen L. LeGrande, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
guota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

The current limits for certain
categories are being adjusted, variously,
for swing, carryover and special
carryforward.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 59 FR 65531,
published on December 20, 1994). Also
see 60 FR 13410, published on March
13, 1995.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing, but
are designed to assist only in the
implementation of certain of their
provisions.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
Committee for the Implementation of Textile
Agreements

September 8, 1995.

Commissioner of Customs,

Department of the Treasury, Washington, DC
20229.
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Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on March 7, 1995, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textile products and silk
blend and other vegetable fiber apparel,
produced or manufactured in Sri Lanka and
exported during the period which began on
January 1, 1995 and extends through
December 31, 1995.

Effective on September 18, 1995, you are
directed to amend the directive dated March
7, 1995 to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreements Act and the Uruguay
Round Agreement on Textiles and Clothing:

Adjusted twelve-month

Category limit 1

237 e, 304,360 dozen.

314 4,120,099 square me-
ters.

331/631 ...ccveeienne 2,663,924 dozen pairs.

333/633 ...ccoveeviene 2,605 dozen.

334/634 615,833 dozen.

335/835 283,781 dozen.

336/636/836 ............ 572,566 dozen.

338/339 .eeiieiiiiin 1,388,284 dozen.

340/640 ... 1,346,490 dozen.

341/641 ....coeevnennn 1,930,467 dozen of
which not more than
1,253,654 dozen
shall be in Category
341 and not more
than 1,207,271
dozen shall be in
Category 641.

342/642/842 ............ 584,835 dozen.

345/845 .......ccceveen 140,563 dozen.

347/348/847 ............ 1,557,838 dozen.

350/650 ....ccccvevvrenne 116,046 dozen.

351/651 ... 373,596 dozen.

352/652 ......cceveirenn 1,246,213 dozen.

359-C/659-C 2

1,343,928 kilograms.

1,512,587 numbers.

4,194,626 numbers.

624,518 kilograms.

487,779 kilograms.

7,860 dozen.

15,933 dozen.

11,735 dozen.

5,310,564 square me-
ters.

635 e, 383,861 dozen.
638/639/838 ............ 847,546 dozen.
644 256,876 numbers.

645/646 .....c.coeuvenne 87,331 dozen.
647/648 ........cccuv.. 991,211 dozen.
840 ..o, 157,671 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December

31, 1994.

2Category 359-C: only HTS numbers
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010; Category 659-C: only HTS
numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038,
6104.63.1020, 6104.63.1030, 6104.69.1000,
6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63.1510, 6204.69.1010,
6210.10.9010, 6211.33.0010, 6211.33.0017
and 6211.43.0010.

3Category 369-D: only HTS numbers

6302.60.0010, 6302.91.0005 and
6302.91.0045.
4Category 369-S: only HTS number

6307.10.2005.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 95-22831 Filed 9-13-95; 8:45 am]
BILLING CODE 3510-DR-F

DEPARTMENT OF ENERGY

Use of the 10 CFR Part 960 Siting
Guidelines in Evaluating the Suitability
of the Yucca Mountain Site

AGENCY: Office of Civilian Radioactive
Waste Management, Yucca Mountain.
Site Characterization Project.

ACTION: Notice.

SUMMARY: The U.S. Department of
Energy (DOE), Office of Civilian
Radioactive Waste Management
(OCRWM), today gives notice of the
rationale for its recent announcement
that it will use the General Guidelines
for the Recommendation of Sites for the
Nuclear Waste Repositories (Guidelines)
in 10 CFR Part 960, as they are currently
written, in its evaluation of the
suitability of the Yucca Mountain site in
Nevada for development as a repository.
As announced, the use of the Guidelines
in this evaluation will be consistent
with the Nuclear Waste Policy Act of
1982, as amended (NWPA), including
the programmatic changes and
reconfiguration provided for in the 1987
amendments to the NWPA, the
presentation of this information is in
response to a commitment made by the
DOE to stakeholders at the public
meetings held to discuss the DOE’s
proposed process for evaluating the
suitability of the Yucca Mountain site.
DOE has concluded that the existing
Guidelines should not be amended at
this time.

FOR FURTHER INFORMATION CONTACT: Dr.
Jane R. Summerson, U.S. Department of

Energy, Office of Civilian Radioactive
Waste Management, Yucca Mountain
Site Characterization Office, P.O. Box
98608, Las Vegas, NV 89193-8608.

l. Background

IA. Development of the Guidelines

As originally enacted in 1982, section
112 of the NWPA provided that a
screening process would be used to
identify multiple sites in different
geologic media as suitable for extensive
site characterization to determine their
suitability as repository sites. Upon
completion of site characterization, the
characterized sites would be compared
and a single site would be chosen for
recommendation to the President for
development as a repository.

On February 13, 1983, to implement
section 112, the DOE published the
proposed “General Guidelines for the
Recommendation of Sites for the
Nuclear Waste Repositories,” for review
and comment (48 FR 5670). The
Guidelines were subsequently finalized
following consideration of comments
from the public and the consultation
process with the Nuclear Regulatory
Commission (NRC) required by the
NWPA. See 10 CFR Part 960. The final
concurrence of the NRC was provided
on July 10, 1984 (49 FR 28130). On
December 6, 1984, the DOE promulgated
the final version of the Guidelines (49
FR 47714).

In its preliminary decision on the
Guidelines, the NRC conditioned its
concurrence on DOE adopting a number
of conditions closely linking the
Guidelines to NRC regulatory
requirements in 10 CFR Part 60 (49 FR
9650). In its final concurrence, the NRC
noted that DOE had revised the
Guidelines to meet its conditions. In
response to comments requesting closer
alignment of the guidelines to
Environmental Protection Agency (EPA)
and NRC requirements, DOE stated that,

In the event of a conflict between the
Guidelines and either 10 CFR Part 60 (NRC
regulations) or 40 CFR Part 191 [the EPA
regulations], these NRC and EPA regulations
will supersede the siting guidelines and
constitute the operative requirement in any
application of the guidelines. (49 FR 47721).

IB. Previous Applications of the DOE
Guidelines

Consistent with section 112(b) of the
NWPA, the Guidelines were used by the
DOE in the process of nominating five
sites as suitable for characterization and
the recommendation to the President of
three of the nominated sites for
characterization as candidate sites for
the first repository. Each site
nomination was accompanied by an
Environmental Assessment (EA) that
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included an evaluation of the suitability
of that particular site under the
Guidelines, based on the information
available at that time. Each EA also
contained a separate comparative
evaluation of the subject site with the
other nominated sites. On May 27, 1986,
the President approved each of the sites
recommended for characterization,
including the Yucca Mountain site.

The 1987 amendments to the NWPA
eliminated the requirement to consider
multiple geologic repository sites and
instead provided that site
characterization studies would proceed
at only the Yucca Mountain, Nevada site
to determine whether it is suitable for
development as a geologic repository.

In accordance with section 113(b) of
the NWPA, the DOE prepared a Site
Characterization Plan (SCP) (DOE/RW-
0199, 1988), which, among other things,
described how the DOE proposed to
apply the Guidelines that fall within the
scope of the planned site
characterization program. Those
provisions in the Guidelines that
concern environmental quality,
socioeconomic impacts, and
transportation, and that generally
require non-geologic data gathering,
were not addressed in the SCP. In
December 1988, the DOE submitted the
SCP for the Yucca Mountain site to the
NRC and to the State of Nevada for their
review and comment. The siting
provisions of the Guidelines set forth in
10 CFR Part 960 were identified in the
SCP as the primary criteria required by
section 113(b) of the NWPA to be used
to determine the suitability of the Yucca
Mountain site for development as a
repository.

The DOE’s position regarding the
applicability of certain provisions in the
Guidelines under the 1987 amendments
to the NWPA was also presented in the
SCP. The DOE stated that the provision
in the Guidelines for comparative
evaluations of performance was no
longer applicable. The DOE also stated
that the provision for comparative
evaluation of costs relative to other
siting options in 10 CFR 960.5-1(a)(3)
was no longer applicable. In the SCP,
the DOE identified the conditions in the
Guidelines for which specific findings
would be made in evaluating whether or
not the Yucca Mountain site is suitable
for development as a repository.

As discussed in the SCP, the
implementation provisions in Subpart B
of the Guidelines provide that the
qualifying conditions of the pre- and
postclosure system guidelines, and the
qualifying and disqualifying conditions
of the pre- and postclosure technical
guidelines, be evaluated and that
specific findings be made for each

condition at principal decision points
specified in Appendix Ill to 10 CFR Part
960. Before a DOE decision is made that
the site is suitable and can be
recommended for development as a
repository, the evidence has to support
findings by the DOE that none of the
disqualifying conditions are present,
that all qualifying conditions are met,
and that these conclusions are not likely
to change.

11. Consultation on the Application of
the Guidelines

Although the SCP for the Yucca
Mountain site describes how the DOE
would apply the Guidelines during site
characterization in evaluating the
suitability of the site in light of the 1987
amendments to the NWPA, a number of
entities continued to indicate that they
remained unclear as to the DOE’s future
application of the Guidelines. Because
of this continuing indication of
confusion with regard to the application
of the Guidelines and because Section
112(a) of the NWPA and the Guidelines
themselves contemplate that the DOE
may revise the Guidelines from time to
time, the DOE instituted an ongoing
dialogue with external parties on the
Guidelines.

In October 1993, the DOE briefed the
Affected Units of Government,
comprised of representatives of the
affected counties and the State of
Nevada, on its plans for activities
related to site suitability evaluation.
These plans included activities
intended to implement the DOE’s
commitment to conduct interim
evaluations of the suitability of the
Yucca Mountain site during the course
of site characterization. Prior to
beginning such evaluations, the DOE
elected to conduct another review of its
Guidelines and solicited public input
regarding options for the use of the
Guidelines in these evaluations. Five
options were identified for discussion:

« Continue to use the existing
Guidelines without revision.

 Issue a Federal Register notice
providing the DOE’s proposed
implementation of the Guidelines
consistent with current legislative
direction to characterize a single site.

* Amend the existing Guidelines.

» Develop new site-specific
Guidelines.

» Adopt the NRC'’s siting criteria from
10 CFR Part 60, Subpart E.

These discussions regarding the
Guidelines continued in a number of
meetings with affected Units of
Government held in December 1993,
and in February and March 1994. A
number of comments related to options
for the use of the Guidelines were

received by the DOE, either in these
meetings or in written comments on the
DOE'’s proposed plans for site suitability
activities. The State of Nevada and other
Affected Units of Government noted
that because the development of the
Guidelines received broad public
exposure through publication in the
Federal Register, the DOE’s current
review of the Guidelines also should
receive broad public exposure. In
response to these comments, on April
25, 1994, the DOE published a Notice of
Inquiry (59 FR 19680) eliciting views of
the public on, among other things, the
appropriate role of the Guidelines in the
evaluation of site suitability. The DOE
then conducted a public workshop on
May 21, 1994, in Las Vegas, Nevada, to
discuss the Guidelines and other issues
related to the process for the evaluation
of site suitability. The DOE also
provided the opportunity for the public
to submit written comments. The
comment period ended on June 24,
1994.

No clearly preferred option was
identified through the public comment
process. Indeed, each option had its
detractors and supporters. This lack of
consensus is generally consistent with
the results of previous public
interactions.

Following the public meeting and the
close of the public comment period, and
after consideration of the comments
received, the DOE published a second
Notice on August 4, 1994 (59 FR 39766)
announcing, among other things, that it
would continue to use the Guidelines in
10 CFR Part 960 as currently written,
subject to the programmatic
reconfiguration directed by the 1987
amendments to the NWPA.

At public meetings held with
stakeholders on August 27, 1994, in Las
Vegas, and on August 30, 1994, in
Washington, D.C., questions were raised
about the rationale for the
announcement regarding the use of the
Guidelines in 10 CFR Part 960. At these
meetings, the DOE committed to
providing background information
related to this decision to the program
stakeholders.

I11. Issues Raised During Consultation
and DOE’s Response

The issues raised during recent
consultation on the use and role of the
siting provision in 10 CFR Part 960 in
the evaluation of site suitability fall into
the following general categories:

¢ The Role of Stakeholders, the
Public and DOE in Evaluating the Use
of the Guidelines.

¢ Consistency with the Current
Legislative Framework.
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¢ Consistency with NRC Criteria in 10
CFR Part 60.

« Development of Site-Specific
Criteria.

The following provides a discussion
of the issues raised and background
information regarding the rationale for
the DOE’s announcement (59 FR 39766)
regarding the continued application of
the Guidelines, as currently written, to
the evaluation of the suitability of the
Yucca Mountain site in Nevada.

I1IA. Comments Regarding the Role of
Stakeholders, the Public and DOE in
Evaluating the Use of the Guidelines

Nye County, in their correspondence
dated May 17, 1994, stated that
“OCRWM must determine for itself
whether or not it can most efficiently
continue to conduct the program under
the present Guidelines” and, further, the
decision to issue a Federal Register
Notice on the use of 10 CFR Part 960
“* * *must be DOE’s decision in the
first instance.” The County stated:

While we certainly agree that it is
appropriate and useful to seek input from the
stakeholders while DOE reevaluates its siting
Guidelines, we believe that it is not
incumbent upon oversight organizations to
recommend, in the first instance, how to
change or interpret the law or Guidelines in
order to facilitate DOE’s ability to carry out
its own program. If, for example, it is
determined that formalized interpretations of
portions of the Guidelines are needed, then
OCRWAM should suggest and circulate such
interpretations. Oversight organizations, such
as Nye County can then comment or make
positive suggestions for change.

Nye County added that it “‘strongly
believes that justification has yet to be
made for making wholesale substantive
Guideline revisions.”

Nevada’s Agency for Nuclear Projects
Nevada (Nevada Agency), in their
correspondence dated June 22, 1994,
stated that ‘‘since the Guidelines
provide the standard for DOE’s final
determination of the suitability of the
Yucca Mountain site for development of
a repository, and are the basis for any
preliminary suitability findings, DOE
should commit itself, in the Guidelines,
to a process for both public involvement
and peer review to enhance confidence
in its suitability evaluations.”
Specifically, the Nevada Agency
maintained that the Guidelines should
be revised to incorporate requirements
for a “‘specific process of public
involvement in the DOE’s use of the
Guidelines for making a Yucca
Mountain site suitability determination,
whether preliminary or final.”

The Nevada Agency stressed that ““if
DOE proposes revision of the
Guidelines, to remain consistent with

Section 112(a), it should formally
consult with the agencies named,
including the Governor of Nevada,
before issuance of revised Guidelines,
and this consultation should be carried
out separately from the Administrative
Procedure Act (APA) process to which
it has committed.” The Nevada Agency
continued that section 112(a) of the
NWPA provides that the Secretary may
revise the Guidelines “‘consistent with
the provisions of this subsection.” The
Nevada Agency maintained that this
subsection requires, in addition to
concurrence of the NRC, that DOE
consult with the Council on
Environmental Quality, the
Administrator of the Environmental
Protection Agency, the Director of the
Geological Survey, and interested
Governors prior to issuance of
Guidelines.” The Nevada Agency added
that ““it would be useful for DOE to issue
an advance notice of proposed
rulemaking, prior to issuing a proposed
rule, in which it develops and analyzes
options for revisions to the Guidelines
and then requests comment on these
options, as well as suggestions of other
options to be considered in revision of
the Guidelines.”

DOE shares the view of the Nevada
Agency that should the Department, at
some future date, opt to amend its
Guidelines, it should issue an advance
notice of proposed rulemaking before it
begins the formalized rulemaking
process as specified in the
Administrative Procedure Act.
Extensive consultation with Federal,
state, and local entities, as well as with
other interested parties should occur,
and DOE would obtain NRC
concurrence for any guideline revision.

I11B. Consistency With the Current
Legislative Framework

The Nuclear Energy Institute’s (NEI)
June 24, 1994 response to the DOE
Notice of Inquiry, recommended that
DOE establish appropriate Guidelines
by rulemaking to provide “clear,
unambiguous regulations pertinent only
to site suitability and ensure that DOE’s
regulations are conformed to the NWPA,
as amended, the Energy Policy Act, and
are consistent with the agency’s [DOE]
intended actions.” They argued that if
DOE fails to conform 10 CFR Part 960
with the current statutory framework,
“the program will likely be subject to
unnecessary litigation, additional costs,
and further delays that would be more
costly to the program than any delay
that may be associated with such a
rulemaking.” The NEI added that
“however, in revising Part 960, DOE
should not eliminate those Guidelines
appropriate for evaluating, on a

comparative basis, multiple sites. Such
Guidelines may be useful in the future
should, for example, the Yucca
Mountain site prove unsatisfactory.”

A number of comments received
during the August, 1994 public
meetings questioned the continued
application of all or parts of the
Guidelines given the provisions of the
1987 amendments to the NWPA and the
Energy Policy Act of 1992. Some
comments were based on the
assumption that the Guidelines are
intended to be used only in comparing
sites and, therefore, are no longer a
meaningful basis for the evaluation of a
single site. Other comments, while
acknowledging the applicability of
certain provisions of the Guidelines to
the evaluation of a single site,
questioned the continued existence of
those provisions that call for
comparative evaluations and
recommended that the Guidelines
should be revised to make clear which
provisions applied to the evaluation of
Yucca Mountain.

The DOE believes that use of 10 CFR
Part 960 in these were comparative and
so not relevant to single site without
comparison the SCP demonstrates that
the Guidelines can be applied in
evaluating the suitability of a single site.
The DOE has decided that for now no
amendments are needed to establish the
role of the Guidelines in the
determination of suitability for the
Yucca Mountain site.

DOE notes that under section 801 of
the Energy Policy Act of 1992, the EPA
is required to promulgate new standards
for a repository at the Yucca Mountain
site. Because the Guidelines refer
explicitly to 40 CFR Part 191, the DOE
has proceeded to conduct its site
characterization program in accordance
with 40 CFR Part 191. The DOE will re-
evaluate its plans and consider the need
for any changes in the Guidelines once
the new EPA standard has been
promulgated.

I1IC. Consistency With NRC Criteria in
10 CFR Part 60

The NEI, in their letter dated October
3, 1994, maintained that rulemaking
would afford the opportunity to
conform DOE’s 10 CFR Part 960 with
the NRC’s 10 CFR Part 60. They argued
that such an action:

would eliminate duplication of, and reduce
the possibility for, confusion over
appropriate requirements set forth in each
regulation. For example, rather than the
enumeration and evaluation of ““Potentially
Adverse Conditions™ in Subpart C. of the
Guidelines, it may be advisable to simply
reference 10 CFR 60.122(c) and the
Potentially Adverse Conditions listed and
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considered there. This will both avoid
unnecessary duplication and reduce the
possibility for confusion over appropriate
requirements.

NEI added that, regardless of whether
or not DOE conforms its regulations to
NRC'’s regulations, they suggest that the
NRC

be involved as an extension of the concurrent
process defined in Section 112(a) of the
Nuclear Waste Policy Act (NWPA), and that
the process for applying applicable
Guidelines in evaluating site suitability for
Yucca Mountain could then be memorialized
in a Memorandum of Understanding between
the two agencies. Involvement of the
regulator will assure that there are no
additional misunderstandings between DOE
and the NRC as to the nature and application
of the site suitability evaluation process.

Nye County (letter dated May 17,
1994) argued against adopting as DOE’s
siting Guidelines, in substance if not in
language, the siting criteria of Subpart E
of 10 CFR Part 60. The County stated
that:

this option masks the real fundamental
distinction between site suitability and
licensability. The DOE siting guidelines must
constitute real true measure of site
suitability, as contrasted with examples of
licensing emphasis on design conditions,
operation of the engineered barrier system,
and operating procedures. The Guidelines
must reflect the geologic capability of the site
itself to isolate waste, without the imposition
by the licensing agency of any external
requirements. Finally, Nye County believes
that adopting NRC’s Subpart E of 10 CFR Part
60 would mask the fundamental distinctions
between site suitability and licensability.

Opposing views were expressed in the
August, 1994 public meetings regarding
the need to incorporate the applicable
provisions of the NRC technical criteria
(10 CFR Part 60, Subpart E) into the
Guidelines. In one view, the Guidelines
should be revised to incorporate the
applicable provisions of 10 CFR Part 60
to the maximum extent possible, to
avoid duplication and to reduce the
possibility for confusion over
appropriate requirements. The other
view is that the Guidelines should not
be amended to adopt the NRC criteria
from 10 CFR Part 60 because this would
mask the distinction between site
suitability and licensing, with the
suitability decision focusing on the
geologic capability of the site to isolate
waste.

The DOE believes that it is not
necessary to abandon its Guidelines and
adopt the NRC siting criteria found in
10 CFR Part 60, Subpart E. The DOE
Guidelines are expressly derived from
and tied to the NRC siting criteria (49
FR 47714) and, as noted in 10 CFR
960.1, are intended to complement the
NRC and EPA regulations. The NRC

concurred in the Guidelines as required
by section 112(a) of the NWPA, after an
extensive review, with opportunity for
public comment (49 FR 28130). One of
the NRC’s criteria for concurrence was
that the siting provisions of the
Guidelines must not be inconsistent
with 10 CFR Part 60. Based on the
direction provided in section 112(a)
regarding the purpose and content of the
Guidelines, and the NRC’s concurrence
on these Guidelines, the DOE does not
believe that it is necessary to amend 10
CFR Part 960.

I11D. Development of Site-Specific
Criteria

Nye County (letter dated May 17,
1994) expressed opposition to
developing site-specific Guidelines “‘as
such Guidelines will destroy even a
facade of scientific integrity for the
Yucca Mountain project.” In addressing
amendment of the Guidelines, the
County stated that they:

recognize that much knowledge has been
gained about disposing of radioactive waste
since the Guidelines were first written 10
years ago . . .; the Guidelines themselves
contemplate periodic revisions, as is
evidenced by the provisions of 10 CFR 960.1.
Nye County does not believe that Guidelines
should not under any circumstances be
amended. At the same time, Nye County
believes strongly that no justification has
been made for any wholesale substantive
revisions of the Guidelines.

[adopting site-specific Guidelines] would
clearly constitute what many in Nevada have
always feared the most, that is, writing the
rules to fit the site rather than characterizing
the site to determine whether or not it meets
the Guidelines. Furthermore, it is a virtual
certainty that the nation will eventually need
a second repository. Any DOE Guidelines,
therefore, must be applicable to other sites,
in other locations, in other geologic media.

Eureka County, in its correspondence
dated March 14, 1994, expressed similar
views. The County commented that
“revision of the Guidelines in a manner
that is perceived by the public to be
changing the rules to fit the site would
be detrimental to the image of the
department, and could adversely affect
the department’s attempts to build trust
and confidence.” Eureka County
continued that ‘““to write site specific
Guidelines for Yucca Mountain would
further detract from, if not totally
destroy, the public’s confidence in the
scientific objectivity of the Yucca
Mountain characterization program. In
addition, new Guidelines would have to
be developed when a second repository
search begins.”

Site-specific Guidelines were opposed
by many at the August, 1994 public
meetings. Comments parallel those
made by Nye and Eureka County that (1)

such a change could be viewed as
changing the rules to fit the site and, (2)
general Guidelines may still be needed
for siting other repositories should the
Yucca Mountain site be found to be
unsuitable or should a second
repository be needed.

The DOE agrees with these
observations. Under section 161(b) of
the NWPA, the DOE has an obligation
to report to the President and Congress
on the need for a second repository.
Under section 113(c) of the NWPA, if
the Yucca Mountain site is determined
to unsuitable, the DOE is obligated to
report to Congress on recommended
actions to assure safe, permanent
disposal of spent nuclear fuel and high-
level waste. If a second repository is
required or the Yucca Mountain site is
found to be unsuitable, it will be
necessary to have general Guidelines in
place to support the required DOE
actions.

1V. DOE Position and Basis for DOE
Position

DOE will use the Guidelines as they
are currently written in its evaluation of
the suitability of the Yucca Mountain
site in Nevada for development as a
repository. The DOE believes it is not
necessary to abandon the Guidelines
and adopt the NRC siting criteria in 10
CFR Part 60. DOE further believes it is
not necessary to amend the Guidelines
to remove those provisions that deal
with the comparison of multiple sites.

The DOE believes that amending the
Guidelines, either to remove those
portions that are primarily used for
comparative purposes or to develop
Guidelines specifically tailored to the
evaluation of the suitability of the Yucca
Mountain site, is not required at this
time. Because DOE need apply only the
relevant provisions, the DOE further
believes that it is useful to have in place
general Guidelines for the comparison
of multiple sites in the event the Yucca
Mountain site is determined to be
unsuitable for development as a
repository, or in the event that a site
must be selected for a second repository.
Although the Guidelines may have to be
amended at some future date to be
consistent with any future changes to
EPA or NRC requirements, for now, no
amendments are needed in order to
provide clarification as to the
appropriate role of the existing
Guidelines in the evaluation of a single
site.

The DOE has concluded that it is not
necessary to abandon its Guidelines and
adopt NRC siting criteria found in 10
CFR Part 60, Subpart E. This is because,
as noted in Section Il.A above, the DOE
Guidelines are expressly derived from
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and tied to the NRC siting criteria set
forth in 10 CFR Part 60. In addition,
should any differences between the 10
CFR Part 960 and 10 CFR Part 60 be
identified, 10 CFR Part 60 would prevail
in the licensing process.

The Implementation Guidelines of 10
CFR Part 960, Subpart B, establish
procedures for applying the postclosure
and preclosure provisions of the
Guidelines in Subparts C and D for the
evaluation of multiple sites in different
geohydrologic settings in different kinds
of host rock. Although prior to 1987, the
DOE used these provisions of the
Guidelines to assess individual sites as
part of the site screening process, the
1987 amendments to the NWPA
eliminated the need to consider
alternative sites. Therefore, much of
Subpart B is no longer applicable to the
characterization of a single site. In
addition, the various stages of site
selection, except for site
recommendation for repository
development, were completed before
passage of the 1987 amendments to the
NWPA and the provisions of the
Guidelines relating to these stages are
no longer applicable to the evaluation of
one site. Also, references to comparative
site evaluations and associated
performance levels are no longer
applicable because, the 1987
amendments to the NWPA eliminated
the need for any such comparative
studies. These provisions will not be
applied by DOE in evaluating the
suitability of Yucca Mountain as a
repository.

The portion of Subpart B of 10 CFR
Part 960 that remains applicable to the
evaluation of a single site and the
relevant postclosure and preclosure
guideline provisions in Subparts C and
D, respectively, provide the basis for
evaluating the suitability of the Yucca
Mountain site. In addition, for the
purpose of recommending Yucca
Mountain for development as a
repository, Subpart B provides that the
DOE will supply evidence that the
repository is likely to comply with
applicable EPA and NRC requirements.

As discussed in Section 11.B., the DOE
provided clarification in the SCP
regarding the Guideline conditions for
which specific findings would be made
in evaluating whether or not the Yucca
Mountain site is suitable for
development as a repository. Before a
DOE decision is made that the site is
suitable and can be recommended for
development as a repository, the
evidence must support findings by the
DOE that none of the disqualifying
conditions are likely to be present, that
all qualifying conditions are likely to be

met, and that conclusions regarding
such findings are unlikely to change.

DOE recognizes that the licensing
process provides additional motivations
for conducting activities that go beyond
site suitability concerns. Even if there is
high confidence that additional
information will not change conclusions
about site suitability, the DOE may
determine that it is prudent to continue
activities to address residual
uncertainties, to build confidence in
models, to confirm performance
estimates, or to provide additional
assurance to review boards or other
parties in the siting and licensing
process.

While no provision is made in the
Guidelines for specific findings on
either the favorable conditions or
potentially adverse conditions, if these
conditions exist under an evaluated
technical or system qualifying
condition, DOE will explicitly consider
them when making findings on that
technical or system qualifying
condition, along with other important
factors. The DOE notes, however, that as
part of its separate and parallel effort to
address NRC regulatory issues under 10
CFR Part 60, the DOE will ensure that
site characterization studies are
conducted to provide the information
needed to specifically address the NRC
potentially adverse and favorable
conditions found in 10 CFR Part 60,
Subpart E.

In summary, because Congress
directed that only the Yucca Mountain
site should be characterized to
determine whether it is suitable for
development as a geologic repository,
none of the comparative portions of the
Guidelines are currently applicable. The
DOE will make specific findings
regarding the applicable qualifying and
disqualifying conditions identified in
the postclosure and preclosure
provisions in 10 CFR Part 960 Subparts
C and D respectively, in making its
decision whether to recommend the
Yucca Mountain site for development as
a repository. If favorable or potentially
adverse conditions are found to exist
under an evaluated technical or system
qualifying condition, DOE will
explicitly consider them when making
findings on that qualifying condition,
along with other important factors.

Issued in Washington, DC, on September 5,
1995.

Daniel A. Dreyfus,

Director.

[FR Doc. 95-22840 Filed 9-13-95; 8:45 am]
BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. ER95-1654-000, et al.]

Northern States Power Company (MN)
et al.; Electric Rate and Corporate
Regulation Filings

September 6, 1995.
Take notice that the following filings
have been made with the Commission:

1. Northern States Power Company
(Minnesota Company) )

[Docket No. ER95-1654-000]

Take notice that on August 30, 1995,
Northern States Power Company
(Minnesota)(NSP), tendered for filing a
Construction Agreement between NSP
and Cooperative Power Association
(CPA). This agreement provides for NSP
to complete construction of the
JohnnyCake Substation for CPA.

NSP requests that the Commission
accept the agreement effective
September 1, 1995, and requests waiver
of the Commission’s notice
requirements in order for the revisions
to be accepted for filing on the date
requested.

Comment date: September 21, 1995,
in accordance with Standard Paragraph
E at the end of this notice.

2. Entergy Power, Inc.

[Docket No. ER95-1655-000]

Take notice that on August 30, 1995,
Entergy Power, Inc. (EPI), tendered for
filing an Interchange Agreement with
Ruston Utilities System.

EPI requests an effective date for the
Interchange Agreement that is one (1)
day after the date of filing, and
respectfully requests waiver of the
notice requirements specified in Section
35.11 of the Commission’s Regulations.

Comment date: September 21, 1995,
in accordance with Standard Paragraph
E at the end of this notice.

3. Southwestern Electric Power
Company

[Docket No. ER95-1656—-000]

Take notice that on August 30, 1995,
Southwestern Electric Power Company
(SWEPCO), submitted a service
agreement establishing LG&E Power
Marketing, Inc. as a customer under
SWEPCO’s umbrella Coordination Sales
Tariff CST-1 (CST-1 Tariff).

SWEPCO requests an effective date of
August 10, 1995 for the service
agreement. Accordingly, SWEPCO seeks
waiver of the Commission’s notice
requirements. Copies of this filing were
served upon LG&E Power Marketing,
Inc. and the Public Utility Commission
of Texas.



47742

Federal Register / Vol. 60, No. 178 / Thursday, September 14, 1995 / Notices

Comment date: September 21, 1995,
in accordance with Standard Paragraph
E at the end of this notice.

4. Public Service Company of
Oklahoma

[Docket No. ER95-1657-000]

Take notice that on August 30, 1995,
Public Service Company of Oklahoma
(PSO), submitted a service agreement
establishing LG&E Power Marketing Inc.
as a customer under the terms of PSO’s
umbrella Coordination Sales Tariff
CST-1 (CST-1 Tariff).

PSO requests an effective date of
August 10, 1995, and accordingly, seeks
waiver of the Commission’s notice
requirements. Copies of this filing were

served upon LG&E Power Marketing Inc.

and the Oklahoma Corporation
Commission.

Comment date: September 21, 1995,
in accordance with Standard Paragraph
E at the end of this notice.

5. Central Power and Light Company
[Docket No. ER95-1658-000]

Take notice that on August 30, 1995,
Central Power and Light Company
(CPL), submitted a service agreement
establishing LG&E Power Marketing Inc.
as a customer under CPL’s umbrella
Coordination Sales Tariff CST-1 (CST—
1 Tariff).

CPL requests an effective date of
August 10, 1995. Accordingly, CPL
seeks waiver of the Commission’s notice
requirements. Copies of this filing were

served upon LG&E Power Marketing Inc.

and the Public Utility Commission of
Texas.

Comment date: September 21, 1995,
in accordance with Standard Paragraph
E at the end of this notice.

6. West Texas Utilities Company
[Docket No. ER95-1659-000]

Take notice that on August 30, 1995,
West Texas Utilities Company (WTU),
submitted a service agreement
establishing LG&E Power Marketing Inc.
as a customer under the terms of WTU'’s
umbrella Coordination Sales Tariff
CST-1 (CST-1 Tariff).

WTU requests an effective date of
August 10, 1995 for the service
agreement. Accordingly, WTU seeks
waiver of the Commission’s notice
requirements. Copies of this filing were

served upon LG&E Power Marketing Inc.

and the Public Utility Commission of
Texas.

Comment date: September 21, 1995,
in accordance with Standard Paragraph
E at the end of this notice.

7. Indiana Michigan Power Company
[Docket No. ER95-1660-000]

Take notice that on August 30, 1995,
Indiana Michigan Power Company
(1&M), tendered for filing with the
Commission Facility Request No. 7 to
the existing Agreement, dated December
11, 1989 (1989 Agreement), between
1&M and Wabash Valley Power
Association, Inc. (WVPA). Facility
Request No. 7 was negotiated in
response to WVPA'’s request that 1&M
provide facilities at a new 69 kV tap
station to be owned by Jay County
REMC (Co-op Name) and operated by
1&M know as Jay County REMC-Trinity
Tap Station. The Commission has
previously designated the 1989
Agreement as I&M'’s Rate Schedule
FERC No. 81.

As requested by, and for the sole
benefit of WVPA, 1&M proposes an
effective date of November 1, 1995, for
Facilities Request No. 7. A copy of this
filing was served upon WVPA, the
Indiana Utility Regulatory Commission,
and the Michigan Public Service
Commission.

Comment date: September 21 1995, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,
Secretary.
[FR Doc. 95-22804 Filed 9-13-95; 8:45 am]

BILLING CODE 6717-01-P

[Docket No. CP95-716-000, et al.]

Panhandle Eastern Pipe Line
Company, et al.; Natural Gas
Certificate Filings

September 6, 1995.

Take notice that the following filings
have been made with the Commission:

1. Panhandle Eastern Pipe Line
Company

[Docket No. CP95-716-000]

Take notice that on August 29, 1995
Panhandle Eastern Pipe Line Company
(Panhandle), P.O. Box 1642, Houston,
Texas, 77251-1642, filed in Docket No.
CP95-716-000 a request pursuant to
Section 157.205 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205) for authorization to
abandon in place approximately 4,000
feet of 6-inch pipeline and 4,000 feet of
10-inch pipeline on Panhandle’s
Lincoln Laterals, and install
approximately 4,400 feet of new 6-inch
and 4,400 feet of new 10-inch pipeline
all located in Logan County, Illinois,
under Panhandle’s blanket certificate
issued in Docket No. CP83-83-000
pursuant to Section 7 of the Natural Gas
Act, all as more fully set forth in the
request which is on file with the
Commission and open to public
inspection.

Panhandle states that the proposed
abandonment would allow the current
landowner, Material Service
Corporation (MSC), to continue its rock
mining operations in the area were the
pipeline laterals currently exist.
Panhandle states further that the
estimated cost to abandon the pipeline
in place would be approximately
$22,500 and would be 100 percent
reimbursed by MSC.

It is said that the new pipeline would
be completely installed before the
cutting and capping of the existing
laterals takes place, in order to
minimize the outage time.

Comment date: October 23, 1995, in
accordance with Standard Paragraph G
at the end of this notice.

2. Northwest Pipeline Corporation

[Docket No. CP95-718-000]

Take notice that on August 29, 1995,
Northwest Pipeline Corporation
(Northwest), 295 Chipeta Way, Salt Lake
City, Utah 84158, in Docket No. CP95—
718-000, filed a request pursuant to
§8§157.205 and 157.211 of the
Commission’s Regulations under the
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Natural Gas Act (18 CFR 157.205 and
157.211) and under its blanket authority
granted September 1, 1982, in Docket
No. CP82-433, for authorization to
construct and operate a 1-inch tap and
associated valves and piping as a
crossover tie-in between the Clark Meter
Station and Northwest’s 20-inch Camas
to Eugene lateral loop line in Clark
County, Washington, all as more fully
set forth in the request that is on file
with the Commission and open to
public inspection.

Specifically, Northwest proposes to
construct and operate this tie-in for the
Clark Meter Station in order to provide
an alternate means of gas supply to the
Clark Meter Station whenever the 20-
inch Camas to Eugene lateral, which
normally serves the meter station, is out
of service. The design capacity and
delivery pressure of the meter station
will not change as a result of the
proposed modification.

The cost of the proposed crossover
tie-in at the Clark Meter Station is
estimated to be approximately $9,984.

Comment date: October 23, 1995, in
accordance with Standard Paragraph G
at the end of this notice.

3. Southern Natural Gas Company

[Docket CP95-719-000]

Take notice that on August 29, 1995,
Southern Natural Gas Company
(Southern), Post Office 2563,
Birmingham, Alabama 35202-2563,
filed in Docket No. CP95-719-000 a
request pursuant to Sections 157.205
and 157.216 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205, 157.216) for
authorization to abandon measurement
and pipeline facilities at 2 delivery
points in Aikan County, South Carolina,
under Southern’s blanket certificate
issued in Docket No. CP82-406—000
pursuant to Section 7 of the Natural Gas
Act, all as more fully set forth in the
application on file with the Commission
and open to public inspection.

Southern proposes to abandon the
delivery point facilities at the Bath Mills
and Clearwater Mills Taps in Aikan
County, South Carolina. Southern states
that the 2 taps were constructed to serve
United Merchants and Manufacturers,
Inc., under the terms of a sales
agreement dated February 9, 1953.
Southern also proposes to abandon
delivery point facilities used to serve
the Huber-Suprex Plant in Aiken
County, under the terms of a sales
agreement dated June 27, 1952.
Southern further proposes to abandon
pipeline facilities associated with these
services. These facilities include
Southern’s 4-inch Bath Mills Tap Line,
its 4-inch Clearwater Mills Line between

milepost 2.337 and milepost 5.440, its 4-
inch Huber Suprex Line and its 4-inch
Graniteville Line between mileposts
2.660 and 2.810. It is stated that the
industrial operations at these 3 locations
have ceased and that no gas service has
been provided at the meter stations for
approximately 4 years. It is asserted that
the proposed abandonments would not
result in any termination or interruption
of existing service.

Comment date: October 23, 1995, in
accordance with Standard Paragraph G
at the end of this notice.

4. Transcontinental Gas Pipe Line
Corporation

[Docket No. CP95-724-000]

Take notice that on August 31, 1995,
Transcontinental Gas Pipe Line
(Applicant), P.O. Box 1396, Houston,
Texas 77251, filed pursuant to Section
7(b) of the Natural Gas Act, for authority
to abandon firm transportation service
provided to Southern Natural Gas
Company (Southern) under Applicant’s
Rate Schedule X-254, all as more fully
set forth in the application which is on
file with the Commission and open to
public inspection.

Applicant states that on May 10, 1982,
Applicant and Southern entered into a
transportation agreement under which
Applicant transports, on a firm basis up
to 6,500 dt/d of natural gas for Southern.
This gas is produced at Eugene Island
Block 107, offshore Louisiana, and
received by Applicant at an
interconnection between Applicant’s
Southwest Louisiana Gathering System
and facilities owned by Southern at
Eugene Island Block 118. Applicant
redelivers equivalent quantities to
Southern at a point of interconnection
between Southern and Applicant in
Section 33, Township 7 South, Range 4
East, Livingston Parish, Louisiana.
Service is under Applicant’s Rate
Schedule X-254.

By letter dated December 8, 1992
Applicant informed Southern that it
wanted to terminate Rate Schedule X—
254. On July 12, 1993, Southern notified
Applicant that it was agreeable to
terminating Rate Schedule X-254
effective August 13, 1994. Applicant
states that it will not abandon any
facilities.

Comment date: September 27, 1995,
in accordance with Standard Paragraph
F at the end of this notice.

Standard Paragraphs

F. Any person desiring to be heard or
to make any protest with reference to
said application should on or before the
comment date, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to

intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate and/or permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for applicant to appear or
be represented at the hearing.

G. Any person or the Commission’s
staff may, within 45 days after issuance
of the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,
Secretary.
[FR Doc. 95-22805 Filed 9-13-95; 8:45 am]

BILLING CODE 6717-01-P
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[Docket No. TM96-1-120-000]

Carnegie Interstate Pipeline Co.;
Notice of Proposed Change in FERC
Gas Tariff

September 8, 1995.

Take notice that on September 1,
1995, Carnegie Interstate Pipeline
Company (CIPCO), tendered for filing
and acceptance the following revised
tariff sheet to its FERC Gas Tariff,
Original Volume No. 1:

Second Revised Sheet No. 7

CIPCO proposed that the tariff sheet
become effective on October 1, 1995.

CIPCO states that the above tariff
sheet has been revised to reflect a
modification to the Annual Charge
Adjustment fee, in accordance with the
Commission’s most recent Annual
Charge billing to CIPCO. The Annual
Charge Unit Surcharge authorized by
the Commission for fiscal year 1996 is
$0.0023 per Mcf, or $0.0022 per Dth
when converted to CIPCO’s
measurement basis.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with 18 CFR
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before September 15, 1995.
Protests will be considered by the
Commission in 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the public reference room.

Lois D. Cashell,
Secretary.
[FR Doc. 95-22811 Filed 9-13-95; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. CP95-727-000]

National Fuel Gas Supply Corp.; Notice
of Petition for Declaratory Order

September 8, 1995.

Take notice that on September 1,
1995, National Fuel Gas Supply
Corporation (national Fuel), 10 Lafayette
Square, Buffalo, New York 14203, filed

with the Commission in Docket No.
CP95-202-000 a petition for a
declaratory order, or other authorization
as may be necessary, requesting
authorization to refunctionalize the
costs associated with certain facilities
currently classified as production plant,
all as more fully set forth in the
application which is open to the public
for inspection.

National Fuel states that it proposes to
refunctionalize the following facilities,
which are located either in New York or
Pennsylvania:

A. 17 items of metering and regulating
equipment that serve a storage function
but are currently classified as
production plant. The net book value of
this equipment as of May 31, 1995, was
$15,506. National Fuel now proposes to
refunctionalize this equipment from
production to storage.

B. 234 items of metering and
regulating equipment that serve a
transmission function but are currently
classified as production plant. The net
book value of this equipment as of May
31, 1995, was $534,630. National Fuel
now proposes to refunctionalize this
equipment from production to
transmission.

C. 20 items of metering and regulating
equipment located on gathering
pipelines that serve a transmission
function but are currently classified as
production plant. National Fuel states
that this equipment is used to make
deliveries to customers under its FERC
Rate Schedules EFT and FT and other
shippers. The net book value of this
equipment as of May 31, 1995, was
$105,590. National Fuel now proposes
to refunctionalize this equipment from
production to transmission.

D. Inventoried metering and
regulating equipment currently carried
on National Fuel’s accounting books as
production plant, when only a portion
of such equipment was actually used for
production purposes. The net book
value of this equipment as of May 31,
1995, was $180,398. Since transmission
would be the predominant use of this
equipment, National Fuel now proposes
to refunctionalize this equipment from
production to transmission.

E. Metering and regulating equipment
installed at metering and regulating
stations owned by National Fuel Gas
Distribution Corporation (Distribution)
but initially charged to National Fuel’s
production gas plant account when
purchased. Subsequently this metering
and regulating equipment was installed
without an accounting entry transferring
the equipment out of National Fuel’s
production gas plant and into
Distribution’s gas plant. The net book
value of this equipment as of May 31,

1995, was $269,654. National Fuel
proposes to reduce its production plant
balances to correct these accounting
errors.

F. Various buildings and other
structures currently booked in Account
329 of the Commission’s Uniform
System of Accounts, but which actually
serve functions other than production.
National Fuel proposes to
refunctionalize several structures from
production to transmission, storage, or
general, depending on the functions
they serve. The net book value of this
equipment as of May 31, 1995, was
$1,183,565. The total original cost of
these structures was $2,543,060, of
which $2,176,988 would be transferred
into general plant, $241,431 would be
transferred into transmission, and
$124,642 would be transferred into
storage.

G. Various equipment items used to
drill, maintain, and recondition storage
wells and transmission lines that are
booked as production plant. The net
book value of this equipment as of May
31, 1995, was $243,012. National Fuel
states that it would refunctionalize this
equipment to either storage or
transmission, depending upon how it is
currently employed.

H. Various equipment items now
booked to Account 337—Other
Equipment—which National Fuel states
that should be refunctionalized to
storage and transmission. These items
include office furniture, fire fighting
equipment, testers, and miscellaneous
tools. National Fuel states that this
equipment is currently located in the
structures proposed for
refunctionalization in the above
Paragraph F. The net book value of this
equipment as of May 31, 1995, was
$77,079.

National Fuel does not propose to
construct or operate any new facilities
in this petition.

Any person desiring to be heard or to
make any protest with reference to said
petition should on or before September
29, 1995, file with the Federal Energy
Regulatory Commission, Washington,
DC 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
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motion to intervene in accordance with
the Commission’s Rules.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22808 Filed 9-13-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. ER95-508-000]

Northern States Power Co.; Notice of
Filing
September 8, 1995.

Take notice that on August 17, 1995,
Northern States Power Company (NSP)
tendered for filing a revision to its
amendment providing the methodology
of emission allowance cost recovery for
its existing coordination agreements.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington
D.C. 20426, in accordance with Rules
211 and 214 of the Commission’s Rules
of Practice and Procedure (18 CFR
385.211 and 18 CFR 385.214). All such
motions of protests should be filed on
or before September 19, 1995. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22809 Filed 9-13-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP95-726-000]

Tennessee Gas Pipeline Co.; Notice of
Request Under Blanket Authorization

September 8, 1995.

Take notice that on September 1,
1995, Tennessee Gas Pipeline Company
(Tennessee), P.O. Box 2511, Houston,
Texas 77252, file in Docket No. CP95—
726-000 a request pursuant to
88 157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205,
157.212) for authorization to operate
three (3) existing delivery point
facilities, that were initially constructed
under Section 311(a) of the Natural Gas
Policy Act of 1978 (NGPA), under
Tennessee’s blanket certificate issued in
Docket No. CP82-413-000 pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the request that

is on file with the Commission and open
to public inspection.

Tennessee states that it has recently
constructed three delivery points under
Section 311(a) of the NGPA for use in
the transportation of natural gas under
Subpart B of Part 284 of the
Commission’s Regulations. Tennessee
further states that granting of the
requested authorization will enable
Tennessee to fully utilize these facilities
for all transportation services, pursuant
to Section 311 of the NGPA and Section
7 of the Natural Gas Act and will
increase the transportation options of
customers on Tennessee’s system.

It is stated that delivery volumes
through the existing delivery points
would not impact Tennessee’s peak day
and annual deliveries; that the proposed
activity is not prohibited by its existing
tariff; and that Tennessee has sufficient
capacity to accommodate the changes
proposed herein without detriment or
disadvantage to Tennessee’s other
customers.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to
§157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22807 Filed 9-13-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM96-1-29-000]

Transcontinental Gas Pipe Line Corp.,
Notice of Tariff Filing

September 8, 1995.

Take notice that on September 5,
1995, Transcontinental Gas Pipe Line
Corporation (Transco) tendered for
filing to become part of its FERC Gas
Tariff, Third Revised Volume No. 1,
Twelfth Revised Sheet No. 60. Such
tariff sheet is proposed to be effective
October 1, 1995.

Transco states that the purpose of the
filing is to reflect a decrease in the
Annual Charge Adjustment (ACA)

Charge in the commodity portion of
Transco’s transportation rates. Pursuant
to Order No. 472, the Commission has
assessed Transco its ACA unit rate of
$0.0023/Mcf ($0.0022/dt on Transco’s
system) for the annual period
commencing October 1, 1995.

Transco states that copies of the filing
are being mailed to affected customers
and interested State Commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE, Washington,
DC 20426, in accordance with
§8385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before September 15, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22813 Filed 9-13-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP95-606-001]

Western Gas Interstate Co.; Notice of
Application

September 8, 1995.

Take notice that on September 1,
1995, Western Gas Interstate Company
(WGI), 504 Lavaca Suite 800, Austin,
Texas 78701 filed in Docket No. CP95—
606-001, an application pursuant to
Section 7 (b) and (c) of the Natural Gas
Act (NGA) and §§157.7 and 157.17 of
the Commission’s Regulations for a
temporary certificate of public
convenience and necessity authorizing
WGI: (i) to construct and operate
approximately 15.5 miles of eight-inch
pipeline and a sales tap in order to
provide service to a hog processing
plant currently under construction by
Seaboard Farms, Inc. (Seaboard) near
the City of Guymon, Oklahoma, and to
abandon by relocation 7 miles of
existing pipeline because of highway
expansion;! and (ii) to construct and
operate, on an interim basis pending the
construction of the 15.5 mile segment of
eight-inch pipeline, approximately 200
hundred feet of six-inch pipeline

1This 7 miles of pipeline runs parallel to 7 miles
of the proposed 15.5 miles of pipeline.
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connecting the municipal distribution
system of the City of Guymon with the
Seaboard plant, all as more fully set
forth in the request which is on file with
the Commission and open to public
inspection.

WGI states that the Seaboard Plant is
scheduled to open on October 2, 1995,
and that the failure of the plant to open
on that date would have severe adverse
economic effects on the plant and the
surrounding community. WGI requests
that the Commission grant the request
for an expedited permanent certificate,
no later than September 11, 1995.

WG] states that the estimated cost of
the proposed new delivery point is
$1,549,838. It is stated that Seaboard
would reimburse WGI $450,000 as part
of the costs of the facilities. It is further
stated that in connection with this
project, the Oklahoma Highway
Commission would also pay $371,000 to
relocate a portion of its pipeline from a
highway expansion project. WGI also
states that Seaboard would be served by
WGI as a firm transportation customer
pursuant to Rate Schedule FT-N. WGI
states that service to other customers
will not be affected by the construction
or operation of the new facilities.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 29, 1995, file with the
Federal Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate and permission and approval
for the proposed abandonment are
required by the public convenience and

necessity. If a motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for WGI to appear or be
represented at the hearing.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22806 Filed 9-13-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM96-1-121-000]

WestGas InterState, Inc.; Notice of
Proposed Changes in FERC Gas Tariff

September 8, 1995.

Take notice that on September 6,
1995, WestGas InterState, Inc. (WestGas)
tendered for filing to become part of its
FERC Gas Tariff, First Revised Volume
No. 1, First Revised Sheet No. 5. The
proposed effective date of the tariff
sheet is October 1, 1995.

WGI states that, pursuant to section
154.38(d)(6) of the Commission’s
regulations and Section 21 of the
General Terms and Conditions of its
tariff, WGI is making its Annual Charge
Adjustment (ACA) filing to reflect a
decrease of $.0002 per Dth (from $.0024
to $.0022 per Dth) in its ACA surcharge.

WGI also states that the revised tariff
sheet corrects a typographical error in
the maximum commodity rate for Rate
Schedule IT reflected in the currently-
effective rate sheet.

WGl states that copies of its filing
were served on all jurisdictional
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with 18 CFR
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before September 15, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are

available for public inspection in the
public reference room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22812 Filed 9-13-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. RP90-137-024 and TM95-3—
49-003 (not consolidated)]

Williston Basin Interstate Pipeline Co.;
Notice of Compliance Filing

September 8, 1995.

Take notice that on September 1,
1995, Williston Basin Interstate Pipeline
Company (Williston Basin), tendered for
filing, under protest, revised tariff sheets
to Second Revised Volume No. 1 and
Original Volume No. 2 of its FERC Gas
Tariff and to Original Volume No. 1-A
of its supersede FERC Gas Tariff.

Williston Basin states that, in
accordance with the Commission’s
August 2, 1995 Order, the revised tariff
sheets exempt the Rate Schedule S-2
service performed for Chevron U.S.A.
Inc., with Western Gas Resources, Inc.
acting as its agent, from Williston
Basin’s take-or-pay volumetric
surcharge both retroactively and
prospectively. Williston Basin further
states that effective September 1, 1995,
this filing also incorporates revised take-
or-pay volumetric surcharges which
reflect the volumes contained in
Williston Basin’s August 24, 1995
compliance filing in Docket Nos. RP92—
236-000 et al. and which also exclude
all S—2 volumes on a prospective basis.

The proposed effective dates for these
tariff sheets are as shown on the tariff
sheets.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure (18 CFR
385.211). All such protests should be
filed on or before September 15, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22810 Filed 9-14-95; 8:45 am]
BILLING CODE 6717-01-M
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FEDERAL COMMUNICATIONS
COMMISSION

[DA 95-1871]

Finsyn Reports

AGENCY: Federal Communications
Commission.

ACTION: Suspension of filing deadline.

SUMMARY: The Commission granted a
request filed jointly by the National
Broadcasting Company, Inc., CBS Inc.
and Capital Cities/ABC, Inc.
(““Petitioners”) that the requirement to
file Network Television Program
Ownership and Syndication Reports
(““Reports”) be suspended. The Reports
are currently due to be filed by
September 1, 1995. The Commission
noted that one purpose of the Reports is
to facilitate preparation of comments in
connection with the Commission’s
review of the financial interest and
syndication (““finsyn’’) rules prior to the
scheduled expiration of those rules. As
the comment cycle in that review has
now closed, the Commission will not
now require additional Reports to be
filed. The Commission also recognized
that collection and preparation of the
information required to be included in
the Reports represent a significant
burden on Petitioners, and determined
that it is not necessary for the
Commission to review that information
at this time. The intended effect of the
Commission’s action is to suspend this
reporting requirement, while reserving
the right to require that the Reports be
filed if necessary depending upon the
Commission’s decision in its review of
the finsyn rules.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT: Kim
Matthews, Mass Media Bureau (202)
776-1563.

SUPPLEMENTARY INFORMATION:

Adopted: August 28, 1995.
Released: August 28, 1995.

By the Chief, Mass Media Bureau:

1. On August 21, 1995, the National
Broadcasting Company, Inc., CBS Inc.
and Capital Cities/ABC, Inc.
(“Petitioners”) filed a joint request that
the requirement to file Network
Television Program Ownership and
Syndication Reports (“‘Reports’),
pursuant to Section 73.661 of the
Commission’s Rules, 47 CFR 73.661, be
suspended until 30 days after the
Commission concludes its final review
of the Financial Interest and
Syndication “finsyn”) rules. The
Reports are currently due to be filed by
September 1, 1995. 47 CFR 73.661(f).

2. The reporting requirements set
forth in Section 73.661 were adopted in
connection with revisions made by the
Commission to the finsyn rules in May
93.1 At that time, the Commission
substantially relaxed its finsyn rules and
established a timetable for their
complete expiration. The reporting
requirements were intended to “‘help
the Commission monitor the efficacy of
the rule changes adopted * * * and
oversee the networks’ conduct in the
program acquisition and syndication
markets.”” 2 The Commission also noted
“the data collected pursuant to these
requirements should prove useful in
conducting the scheduled review of the
new finsyn regime * * *'3

3. The finsyn rules are presently
scheduled to expire on November 10,
1995. The Commission commenced its
scheduled review of network activities
in the financial interest and syndication
areas on April 5, 1995.4 The burden of
proof was placed on those parties
seeking continued restrictions. The
comment cycle in that proceeding
closed in June 1995.

4. Petitioners contend that
compilation, preparation and filing of
the Reports require a significant amount
of time and effort on their part.
Petitioners also argue that there is no
reason to require them to undertake this
effort in view of the status of the
Commission’s review of the finsyn
rules.

5. At the present time, we believe it
is not necessary for the Commission to
review the information required to be
submitted by Petitioners pursuant to
Section 73.661. The Reports required by
that provision must identify all network
prime time entertainment programs and
all first-run non-network programs in
which the network has financial
interests or syndication rights, 47 CFR
73.661(a), and provide information
regarding independent syndicators who
hold the active syndication rights for
these programs. 47 CFR 73.661(c). The
Reports must also list the sales to
broadcast stations of any such
programming the networks actively
syndicate. 47 CFR 73.661(b). We
recognize that collection and
preparation of this information
represents a significant burden on
Petitioners, and do not believe it is
necessary to require them to undertake

1Second Report and Order in MM Docket No. 90—
162 (58 FR 28927, May 18, 1993). The Report and
Order revised existing reporting requirements in
Section 73.661 to reflect changes being made to the
finsyn rules.

21d. at 28931.

31d.

4 Notice of Proposed Rule Making in MM Docket
No. 95-39 (60 FR 19562, April 19, 1995).

this effort at this time. One purpose of
the Reports is to facilitate preparation of
comments in connection with our
review of the finsyn rules. A number of
Reports were filed, and the comment
cycle has closed. Accordingly, we will
not now require that additional Reports
be filed.

6. Accordingly, it is ordered that the
request by the National Broadcasting
Company, Inc., CBS Inc. and Capital
Cities/ABC, Inc. to suspend the deadline
to file the Reports required by Section
73.661 of our rules is granted to the
extent detailed herein.

7. It is further ordered That grant of
this request is without prejudice to the
Commission’s right to require that such
Reports be filed if necessary depending
upon the Commission’s decision in MM
Docket No. 95-39.

8. This action is taken pursuant to
authority found in Sections 4(i) and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i) and
303(r), and Sections 0.204(b), 0.283, and
1.45 of the Commission’s Rules, 47 CFR
0.204(b), 0.283, and 1.45.

Federal Communications Commission.

Roy J. Stewart,

Chief, Mass Media Bureau.

[FR Doc. 95-22095 Filed 9-13-95; 8:45 am]
BILLING CODE 6712-01-M

GENERAL SERVICES
ADMINISTRATION

Agency Information Collection
Activities Under OMB Review

The GSA hereby gives notice under
the Paperwork Reduction Act of 1980
that it is requesting the Office of
Management and Budget (OMB) to
approve a new information collection,
Federal Supply Contracts—Cooperative
Purchasing.

GSA will use the information to
identify to state and local governments
those schedule contractors that are
participating in Cooperative Purchasing
and those that are not. If the information
were not collected individual activities
would be forced to contact individual
contractors, on a recurring basis, to
determine their participation status.

AGENCY: Office of GSA Acquisition
Policy.

ADDRESSES: Send comments to Edward
Springer, GSA Desk Officer, Room 3235,
NEOB, Washington, DC 20503, and
Mary L. Cunningham, GSA Clearance
Officer, General Services
Administration (CAIR), 18th & F Streets
NW., Washington, DC 20405.
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ANNUAL REPORTING BURDEN: 7,000
responses per year, 12 minutes per
response annual burden hours 1400.
FOR FURTHER INFORMATION CONTACT:
Ida Ustad (202-501-1043).
COPY OF PROPOSAL: A copy of this
proposal may be obtained from the
Information Collection Management
Branch (CAIR), Room 7102, GSA
Building, 18th & F Streets, NW,
Washington, DC 20405, or by
telephoning (202) 501-2691, or by
faxing your request to (202) 501-2727.
Dated: September 6, 1995.
Kenneth S. Stacey,
Acting Director, Information Management
Division (CAl).
[FR Doc. 95-22795 Filed 9-13-95; 8:45 am]
BILLING CODE 6820-61-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Findings of Scientific Misconduct

AGENCY: Office of the Secretary, HHS.
ACTION: Notice.

SUMMARY: Notice is hereby given that
the Office of Research Integrity (ORI)
has made final findings of scientific
misconduct in the following case:

Catherine Kerr, St. Mary’s Hospital:
The Office of Research Integrity (ORI)
conducted an investigation into possible
scientific misconduct on the part of Ms.
Catherine Kerr while she was a data
coordinator at St. Mary’s Hospital,
Montreal, Quebec. ORI concluded that
Ms. Kerr committed scientific
misconduct by falsifying and fabricating
the dates of tests or examinations
required prior to study entry for one
woman entered on the Breast Cancer
Prevention Trial (BCPT). She also
fabricated laboratory results and
falsified dates of laboratory tests used to
follow the progress of another woman
entered on the trial. The BCPT is
coordinated by the National Surgical
Adjuvant Breast and Bowel Project
(NSABP) and supported by the National
Cancer Institute and the National Heart,
Lung, and Blood Institute. Because the
BCPT is still in progress, no conclusions
or results have been published and no
clinical recommendations have been
based on the results of the study.

Ms. Kerr originally appealed but later
withdrew her request for a hearing on
the ORI findings and administrative
actions, which require that, for a period
of three years, any institution that
proposes Ms. Kerr’s participation in
PHS-supported research must submit a

supervisory plan designed to ensure the
scientific integrity of her contribution.
Ms. Kerr is also prohibited from serving
in any advisory capacity to PHS for a
period of three years.

FOR FURTHER INFORMATION CONTACT:
Director, Division of Research
Investigations, Office of Research
Integrity, 5515 Security Lane, Suite 700,
Rockville, MD 20852.

Lyle W. Bivens,

Director, Office of Research Integrity.

[FR Doc. 95-22789 Filed 9-13-95; 8:45 am]
BILLING CODE 4160-17-P

Administration for Children and
Families

New and Pending Demonstration
Project Proposals Submitted Pursuant
to Section 1115(a) of the Social
Security Act: August 1995

AGENCY: Administration for Children
and Families, HHS.

ACTION: Notice.

SUMMARY: This notice lists new
proposals for welfare reform and
combined welfare reform/Medicaid
demonstration projects submitted to the
Department of Health and Human
Services for the month of August, 1995.
It includes both those proposals being
considered under the standard waiver
process and those being considered
under the 30 day process. Federal
approval for the proposals has been
requested pursuant to section 1115 of
the Social Security Act. This notice also
lists proposals that were previously
submitted and are still pending a
decision and projects that have been
approved since August 1, 1995. The
Health Care Financing Administration is
publishing a separate notice for
Medicaid only demonstration projects.

Comments: We will accept written
comments on these proposals. We will,
if feasible, acknowledge receipt of all
comments, but we will not provide
written responses to comments. We
will, however, neither approve nor
disapprove any new proposals under
the standard application process for at
least 30 days after the date of this notice
to allow time to receive and consider
comments. Direct comments as
indicated below.

ADDRESSES: For specific information or
guestions on the content of a project
contact the State contact listed for that
project.

Comments on a proposal or requests
for copies of a proposal should be
addressed to: Howard Rolston,
Administration for Children and
Families, 370 L’Enfant Promenade SW.,

Aerospace Building, 7th Floor West,
Washington DC 20447. FAX: (202) 205-
3598 PHONE: (202) 401-9220.

SUPPLEMENTARY INFORMATION:

l. Background

Under section 1115 of the Social
Security Act (the Act), the Secretary of
Health and Human Services (HHS) may
approve research and demonstration
project proposals with a broad range of
policy objectives.

In exercising her discretionary
authority, the Secretary has developed a
number of policies and procedures for
reviewing proposals. On September 27,
1994, we published a notice in the
Federal Register (59 FR 49249) that
specified (1) the principles that we
ordinarily will consider when
approving or disapproving
demonstration projects under the
authority in section 1115(a) of the Act;
(2) the procedures we expect States to
use in involving the public in the
development of proposed demonstration
projects under section 1115; and (3) the
procedures we ordinarily will follow in
reviewing demonstration proposals. We
are committed to a thorough and
expeditious review of State requests to
conduct such demonstrations.

On August 16, 1995, the Secretary
published a notice in the Federal
Register (60 FR 158) exercising her
discretion to request proposals testing
welfare reform strategies in five areas.
Since such projects can only incorporate
provisions included in that
announcement, they are not subject to
the Federal notice procedures. The
Secretary proposed a 30 day approval
process for those provisions. As
previously noted, this notice lists all
new or pending welfare reform
demonstration proposals under section
1115. Where possible, we have
identified the proposals being
considered under the 30 day process.
However, the Secretary reserves the
right to exercise her discretion to
consider any proposal under the 30 day
process if it meets those criteria in the
five specified areas and the State
requests it or concurs.

I1. Listing of New and Pending
Proposals for the Month of August,
1995

As part of our procedures, we are
publishing a monthly notice in the
Federal Register of all new and pending
proposals. This notice contains
proposals for the month of August,
1995.

Project Title: California - Work Pays
Demonstration Project (Amendment).

Description: Would amend Work Pays
Demonstration Project by adding
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provisions to: Reduce benefit levels by
10% (but retaining the need level);
reduce benefits an additional 15% after
6 months on assistance for cases with an
able-bodied adult; time-limit assistance
to able-bodied adults to 24 months, and
not increase benefits for children
conceived while receiving AFDC.

Date Received: 3/14/94.

Type: AFDC.

Current Status: Pending.

Contact Person: Glen Brooks, (916)
657-3291.

Project Title: California—Assistance
Payments Demonstration Project
(Amendment).

Description: Would amend the
Assistance Payments Demonstration
Project by: Exempting certain categories
of AFDC families from the State’s
benefit cuts; paying the exempt cases
based on grant levels in effect in
California on November 1, 1992; and
renewing the waiver of the Medicaid
maintenance of effort provision at
section 1902(c)(1) of the Social Security
Act, which was vacated by the Ninth
Circuit Court of Appeals in its decision
in Beno v. Shalala.

Date Received: 8/26/94.

Type: Combined AFDC/Medicaid.

Current Status: Pending.

Contact Person: Michael C. Genest,
(916) 657-3546.

Project Title: California—Work Pays
Demonstration Project (Amendment).

Description: Would amend the Work
Pays Demonstration Project by adding
provisions to not increasing AFDC
benefits to families for additional
children conceived while receiving
AFDC.

Date Received: 11/9/94.

Type: AFDC.

Current Status: Pending.

Contact person: Eloise Anderson,
(916) 657-2598.

Project Title: California—School
Attendance Demonstration Project.

Description: In San Diego County,
require AFDC recipients ages 16-18 to
attend school or participate in JOBS.

Date Received: 12/5/94.

Type: AFDC.

Current Status: Pending.

Contact Person: Michael C. Genest
(916) 657-3546.

Project Title: California—Incentive to
Self-Sufficiency Demonstration.

Description: Statewide, would require
100 hours CWEP participation per
month for JOBS mandatory individuals
who have received AFDC for 22 of the
last 24 months and are working fewer
than 15 hours per week after two years
from JOBS assessment and: have failed
to comply with JOBS without good
cause, have completed CWEP or are in

CWEP less than 100 hours per month,
or have completed or had an
opportunity to complete post-
assessment education and training;
provide Transitional Child Care and
Transitional Medicaid to families who
become ineligible for AFDC due to
increased assets or income resulting
from marriage or the reuniting of
spouses; increase the duration of
sanctions for certain acts of fraud.

Date Received: 12/28/94.

Type: Combined AFDC/Medicaid.

Current Status: Pending.

Contact Person: Michael C. Genest
(916) 657-3546.

Project Title: Connecticut—A Fair
Chance—Modification.

Description: Proposed modifications
would: Establish time limits; disregard
earnings for time-limited recipients up
to poverty level; reduce benefit increase
for additional children by one-half;
require minor parents to live with adult;
change redetermination, verification,
and reporting requirements; provide
employer tax credits for hiring AFDC
recipients; require biometric
identification as condition of eligibility
for unit; establish two-tier payment
system for new residents; simplify and
conform AFDC and Food Stamp rules
on resources; allow 24 weeks of job
search without child care guarantee;
change good cause criteria regarding
participation; change JOBS sanctions;
apply uniform sanction policy for JOBS,
child support, and voluntary quits;
extend transitional Medicaid to two
years; provide transitional child care
while income below 75% of state
median; limit the application period for
transitional child care to 6 months after
leaving AFDC; establish fee for child
care for AFDC recipients; serve non-
custodial parents under JOBS.

Date Received: 8/10/95.

Type: Combined AFDC/Medicaid.

Current Status: New.

Contact Person: Nancy Wiggett, (203)
424-5329.

Project Title: Florida—Family
Transition Program (Amendments).

Description: Would expand the
Family Transition Program
demonstration, currently operating in
two counties, to six additional counties.
The demonstration limits, with some
exceptions, AFDC benefits to 24 months
in any 60-month period followed by
participation in transitional
employment. For families subject to the
time limit, it replaces current $90 and
$30 and one-third disregards with a
single, non-time-limited disregard of
$200 plus one-half of the remainder;
disregards income of a stepparent whose
needs are not included in the assistance

unit for the first 6-months of receipt of
public assistance; excludes summer
earnings of teens and interest income;
lowers age of child for JOBS exemption
to 6-months; raises asset limit to $5,000
plus a vehicle of reasonable worth used
primarily for self-sufficiency purposes;
extends transitional Medicaid and child
care benefits; eliminates 100-hour and
required quarters of work rules, and (on
a case-by-case basis) the 6-month time
limit requirements in the AFDC-UP
program; requires school conferences
and regular school attendance; offers
incentive payments to private
employers who hire hard-to-place AFDC
recipients; and allows non-custodial
parents of AFDC children to participate
in JOBS. Statewide, the demonstration
requires immunizations of pre-school-
age children.

Date Received: 8/2/95.

Type: Combined AFDC/Medicaid.

Current Status: Pending